United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






F0£-m Turns SOSES 


TRANSCRIPT OF RECORD 


COURT OR APPEALS, DISTRICT OF COLUMBIA 

April Teem, 1932 ; ' 


, No; 5664 


DAVID BURNET, . COMMISSIONER OF ' INTERNAL 
-d./- -id- d REVENUE. APPELLANT 


MARGUERITE T. WHITCOMB, BY JOHN FREULER, 

d' - d ' - •- AGENT - /-'A d \ ' 









INDEX 


Original Print 


Docket entries_ L 1 1 

Answer_ L 9 5 

Consolidated amended petition_|_ 11 6 

Answer to consolidated amended petition_|_ 29 14 

Findings of fact and opinion_ L 32 16,20 

Decision_ 60 24 

Petition for review_ 51 25 

Notice of filing petition for review_ L 54 27 

Statement of evidence_L 55 28 

Praecipe_ 129 64 

Certificate_L 130 64 

Orders enlarging time_ 131 65 

122607—32-1 t 


COMMISSIONER OF INTERNAL REVENUE, PETITIONER 

VERSUS 

MARGUERITE T. WHITCOMB, RESPONDENT 


ON PETITION TO REVIEW THE DECISION OF THE UNITED STATES 

BOARD OF TAX APPEALS 




















1 


DAVID BURNET VS. MARGUERITE T. WHITCOMB 

1 Docket No. 16117 

Marguerite T. Whitcomb, petitioner, 

v. 

Commissioner of Internal. Revenue, respondent 

For taxpayer: Alfred Sutro, Esq., F. T. Smith, Esq., V. K. But¬ 
ler, Esq., Robert Littleton, Esq. 

For commissioner: John D. Foley, Esq. 


Docket entries 


1926 

May 19—Petition received and filed. 

“ 21—Copy of petition served on Solicitor. 

“ 21—Notification of receipt mailed taxpayer. 

July 16—Answer filed by Solicitor. 

Aug. 16—Copy of answer served on taxpayer. General Calendar. 

1928 

June 30—Hearing date set 10-23-28. 

Oct. 17—Motion for transfer to Reserve Cal. filed by taxpayer. 
Granted 10-18-28. 

1929 

Mar. 11—Hearing set Apr. 18, 1929. 

Apr. 5—Motion to place on Reserve Cal. filed by G. 0. See 16121. 
4 t- 8-29 Granted. 


u 8—Motion to place on Reserve Cal. filed by taxpayer. No 

action necessary. 

Nov. 18—Hearing set Jan. 24, 1930. 

“ 26—Motion to place on Cir. Cal. for hearing in San Francisco^ 

filed by taxpayer. 

“ 29—Motion granted. 

1930 

Mar. 11—Hearing set May 19, 1930, San Francisco, Calif. 

Apr. 19—Motion to consolidate with Dkts. 16118 to 16122, 27940 to 
27944 and 46510 to 46513 and to amend petition, amend¬ 
ment tendered, filed by taxpayer. 4-19-30. Granted. 

“ 24—Copy of amended petition served on G. C. 

May 19—Hearing had before Mr. Marquette on merits motion to 
consolidate for hearing and decision with Dkts. 46510- 
11-12-13, 27940-41-42-43-44, 16117-18-19-20-21-22. 

Amended answer to be filed by respondent (dictated 
into record). Briefs due Sept. 1, 1930. 

Aug. 16—Stipulation for extension to 10-1—30 to file briefs, filed 
8-22-30. Granted. 

“ 19—Transcript of hearing of May 19, 1930 filed. 

Sept. 25—Motion for extension to Oct. 14, 1930 to file prief filed by 
taxpayer. 9-29-30. Granted. 

“ 29—Brief filed by G. C. 

Oct. 8—Motion for extension to Nov. 1, 1930 to file brief filed by 

taxpayer. 10-9-30. Granted. 

u 31—Brief filed by taxpayer. 
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1931 

Feb. 11—Findings of fact and opinion rendered, John J. Marquette, 
Div. 1. Judgment will be entered under Rule 50. 

May 20—Notice of settlement filed by G. C. 

May 25—Hearing set June 24, 1931 on settlement. 

2 June 13—Consent to settlement filed by taxpayer. 

25—Decision entered, John J. Marquette, Div. 1. 

Dec. 22—Petition for review to Ct. of Ap. of D. C. with assign¬ 
ments of error filed by G. C. 

“ 22—Proof of service filed. 

1932 

Feb. 10—Motion for extension to April 20, 1932, to complete and 
transmit record filed by G. C. 

12—Order enlarging time to April 20, 1932, for preparation 
of evidence and delivery of record entered. 

Mar. 17—Statement of evidence lodged. 

19—Notice of lodgment of statement and of hearing on Mar. 
30, 1932, filed. 

Mar. 30—Hearing had before Miss Matthews on approval of state¬ 
ment of evidence. Petitioner moves to continue. 
Granted to April 13, 1932. 

31—Order of continuance to April 13, 1932, for hearing on 
approval of statement of evidence entered. 

Apr. 12—Statement of evidence approved and ordered filed. 

“ 14—Praecipe with proof of service thereon filed. 

“ 18—Order entered extending time for transmission of record 

to May 20, 1932. 

3 United States Board of Tax Appeals ■ 

Docket No. 16117 

Marguerite T. Whitcomb, by John Freuler, Agent, petitioner 

vs. 

Commissioner of Internal Revenue, respondent 

Petition 

Filed May 19, 1926 

The above-named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissioner o f Int ernal 
Revenue in his notice of deficiency (IT: PA: 1-60D-GWF-105) 
dated March 23, 1926, and as the basis of her proceeding alleges 
as follows: 

1. The petitioner is a nonresident alien individual. Her agent, 
John Freuler, is an individual residing in San Francisco, California. 

2. The notice of deficiency (a copy of which is attached and 
marked Exhibit A) was mailed to the petitioner on March 23, 1926. 

3. The taxes in controversy are income taxes for the calendar 
year 1921 and for the amount of $524.78. 

4. The determination of tax set forth in the said notice of defi¬ 
ciency is based upon the following error: 
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4 The commissioner in determining the taxable income of 
the petitioner added to her distributive share of the net 

income of the trust estate of A. C. Whitcomb, a portion of the de¬ 
preciation and losses sustained by and allowable to the said estate 
in determining its net income for the taxable year 1921. 

5. The facts upon which the petitioner relies as the basis of this 
proceeding are as follows: 

A fiduciary return on Form 1041 was filed for the trust estate of 
A. C. Whitcomb for the year 1921 by the trustee. In computing 
the net income of the said estate and the distributive income of each 
beneficiary thereof, there were claimed as deductions $43,003.16 as 
depreciation on the physical assets of the estate used in producing the 
income thereof, and $3,587.50 as losses sustained on the sale of Lib¬ 
erty Bonds, a total deduction of $46,590.66. In computing the dis¬ 
tributive share of net income of each of the beneficiaries of the said 
estate, including the petitioner, the commissioner has added back 
to such distributive share a proportionate part of thej depreciation 
and losses sustained by the estate, the total depreciation and losses 
so added back being $46,590.66, of which $6,039.50 was added back to 
the distributive share of net income of the petitioner. 

6. The propositions of law involved are these: 

5 The income to be included in the individual return of the 
petitioner as income from the trust estate created by A. C. 

Whitcomb, is limited to the petitioner’s distributive share of the 
correctly computed net income of the estate. 

Wherefore, the petitioner prays that it be held by the board that the 
error above mentioned was made by respondent and that no liability 
rests upon the petitioner to pay the taxes asserted in the notice of 
deficiency, and for such other relief as may appear equitable and 
proper as this cause progresses. 

W. W Spalding, 

Counsel for Petitioner, 
Woodward Building, Washington, D. C. 

6 State of California, 

County of San Francisco, ss: 

John Freuler, being duly sworn, says that he is the duly appointed 
agent and representative in the United States of the above named 
petitioner, and as such is duly authorized to verify the foregoing 
petition; that he has read the said petition and is familiar with 
the statement therein contained, and that the facts therein stated are 
true, except such facts as are stated to be upon information and 
belief, and those facts he believes to be true. 

John Freuler. 

Subscribed and sworn to before me this 11th day of May, 1926. 

[seal.] 

Minnie V. Collins, 

Notary Public . 
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Form NP-2. 

(Copy) 

Exhibit A 


Treasury Department, 

Washing ton, Mar. 23, 1926. 

IT: PA: 1-60D 
GW F—105 


Marguerite T. Whitcomb, 
c/o Mr. John Frenter, 

iiO Montgomery St., San Francisco, Calif. 


Madam : The determination of your income tax liability for the 
year 1921, as set forth in office letter dated February 8, 1926, dis¬ 
closed a deficiency in tax amounting to $524.78. 

In accordance with the provisions of section 274 of the revenue 
act of 1926, you are allowed 60 days from the date of mailing of 
this letter within wffiich to file a petition for the redetermination of 
this deficiency. Any such petition must be addressed to the United 
States Board of Tax Appeals, Earle Building, Washington, D. C., 
and must be mailed in time to reach the board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a petition 
with the United States Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been made, or 
where a taxpayer has filed a petition and an assessment in accord¬ 
ance with the final decision on such petition has been made, the 
unpaid amount of the assessment must be paid upon notice and 
demand from the collector of internal revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire to file 
a petition with the United States Board of Tax Appeals, you are 
requested to execute a waiver of your right to file a petition with 
tEe United States Board of Tax Appeals on the enclosed Form A, 
and forward it to the Commissioner of Inter nal R evenue, Washing¬ 
ton, D. C., for the attention of IT: PA: 1, GWF-105-60D. In the 
event that you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you agree. 

Respectfully, 


D. H. Blair, 

Commissioner. 
By /s/ C. R. Nash, 
Assistant to the Commissioner. 


Enclosures: 
Statement. 

Waiver—Form A. 
Form 882. 
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8 STATEMENT 

IT: PA: 1-60D. 

GWF-105. 

In re: Marguerite T. Whitcomb, c/o Mr. John Freuler, 440 Mont- 
- gomery St., San Francisco, Calif. 

1921 I 

Deficiency in tax, $524.78 

An audit in connection with the fiduciary return of income, Form 
1041, filed for the estate of A. C. Whitcomb, discloses jrour distribu¬ 
tive share of the net income of the estate as corrected t<p be $7,793.31 
instead of $1,753.81 as reported in your return. This amount has 
been reduced by $212.56, representing nontaxable liberty bond 
interest reported from the estate, leaving taxable distributive income 
of $7,580.75. The change is due to certain adjustments made in the 
fiduciary return which are fully explained in a letter of this date ad¬ 
dressed to Mr. James Otis, trustee under the will of A. C. Whitcomb, 
deceased. 

Your taxable net income as corrected is $7,580.75 upon which the 
correct tax liability is $564.83. Inasmuch as the records disclose a 
previous assessment of $40.05, there is a deficiency of $524.78. 

Payment of the tax should not be made until a bill is received 
from the collector of internal revenue for your district and remit¬ 
tance should then be made to him. 

9 United States Board of Tax Appeals 

Margurite T. Whitcomb, San Francisco, California, petitioner 

v. 

Commissioner of Internal Revenue 

Docket No. 16117 ' 

Answer 

Filed, July 16, 1926, United States Board of Tax Appeals 

The Commissioner of Internal Revenue, by his attorney, A. W. 
Gregg, General Counsel, Bureau of Internal Revenue, for answer 
to the petition of the above-named taxpayer, admits and denies as 
follows: 

(1) Admits the allegations contained in paragraph 1 of the 
petition. 

(2) Admits the allegations contained in paragraph 2 of the 
petition. 

(3) Admits the allegations contained in paragraph 3 of the 
petition. * 

(4) Denies that he committed the error alleged in paragraph 4 of 
the petition. 

(5) Admits that a fiduciary return was filed for the trust estate of 
A. C. Whitcomb for the year 1921 by the trustee; that deductions on 
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account of depreciation and losses on the sale of Liberty bonds were 
claimed on such return in the amounts alleged in paragraph 5 of the 
petition, and that the commissioner restored such deductions to in¬ 
come and thereby proportionately increased the distributive shares 
reported for the beneficiaries. Denies, however, that any loss was 
sustained on the sale of Liberty bonds or that if a loss was sustained 
the amount thereof was $3,587.50, and further denies any deprecia¬ 
tion was sustained, or that if depreciation was sustained the amount 
thereof was $43,003.16. Denies that the trustee was empowered or 
required by the trust instrument to deduct depreciation and losses 
on the sale of capital assets in determining the distributive shares of 
the beneficiaries. 

10 (6) Denies generally and specifically each and every 
allegation in the taxpayer’s petition contained not herein¬ 
before admitted, qualified, or denied. 

Wherefore it is prayed that the taxpayer’s appeal be denied. 

A. W. Gregg, 

General Counsel , Bureau of Internal Revenue. 

Of counsel, 

M. N. Fisher, Special Attorney. 

11 United States Board of Tax Appeals 

Marguerite T. Whitcomb, 

Louis A. "W hitcomb, 

Estate of I<ouise P. V. Whitcomb, 

Estate of Louise P. V. Whitcomb, 

Lydia L. Whitcomb, 

Charlotte A. W. Lepic, 

Louise A. F. E. Whitcomb, 

Marie M. E. G. T. Whitcomb, 

Estate of Louise P. V. Whitcomb, 

Lydia L. I. Whitcomb, 

Charlotte Axdree Whitcomb Lepic, 

Louise A. F. E. Whitcomb, 

Lydia Louise Ida Whitcomb, 

Marie M. E. G. Whitcomb, 

Charlotte Axdree W 7 hitcomb Lepic, petitioxers 

v. 

Commissioner of Internal Revenue, respondent 

Consolidated , amended , and supplemental petition 

Filed April 19, 1930 

The above named petitioners hereby petition for a redetermina- 
tion of the respective deficiencies set forth by the Commissioner of 
Internal Revenue in his notices of deficiency designated and dated 
as follows, to-wit: . _ 

(a) IT:PA: 1-60D-GWF-105, March 23, 1926 (e-xcept the 
notice of $178.52 deficiency of Freuler, administrator, 
which was dated March 24, 1926); 

(b) IT: PA: 1-60D-LVH, March 8, 1927; 


Docket No. 16117. 

“ 16118. 
“ 16119. 
“ 16120. 
“ 16121. 
“ 16122. 
“ 27940. 
“ 27941. 
“ 27942. 
“ 27943. 
“ 27944. 
“ 46513. 
“ 46511. 
“ 46512. 
“ 46510. 


cc 

ii 

ii 

ii 

ii 

u 
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a 

a 

a 
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a 

a 
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(c) IT: AR,: B-2: OVN-60D, November 4, 1929 ;J 

12 and. as a basis of their respective proceedings allege as 
follows: 

1. The respective petitioners are as follows: 

(a) The petitioner, Louise Adolphine France Emman[uelle Whit¬ 
comb, also known as Louis A. Whitcomb (by error referred to in the 
male gender in the original petition filed in Docket No. jl6118) and 
also known as Louise A. F. E. WTiitcomb, is a nonresident alien 
individual residing in France and is also a minor. John Freuler, an 
individual residing in the city of San Francisco, State oi California 
and having his business address at 485 California Street in said 
city and State, is the only qualified and acting guardian of the 
estate of the said petitioner. 

(b) The petitioner, Lydia Louise Ida WTiitcomb, also known as 
Lydia L. Whitcomb, and also known as Lydia L. I. Whitcomb, is a 
nonresident alien individual residing in France, and is al)so a minor. 
Said John Freuler is the duly qualified and acting guardian of the 
estate of said petitioner. 

(c) The petitioner, Marguerite Marie Elisabeth Gabrielle Thuret 
WTiitcomb, also known as Marguerite T. WTiitcomb, also known as 
Marie M. E. G. T. Whitcomb, and also known as Marie M. E. G. 
Whitcomb, is a nonresident alien individual residing in Franee. Said 
John Freuler is her agent and she has duly authorized him by writ¬ 
ten power of attorney to represent her in all matters pertaining to 
her Federal income tax liability. 

(d) The petitioner, Countess Charlotte Andree WTiitcpmb Lepic, 
also known as Charlotte A. W. Lepic, is a nonresident alien individ¬ 
ual residing in France. Said John Freuler is her agent and she 

has duly authorized him by written power of Attorney to 

13 represent her in all matters pertaining to her Federal income 
tax liability. 

(e) The petitioner, John Freuler, administrator of the estate of 

Louise Palmyre Vion WTiitcomb, deceased, is the duly qualified and 
acting administrator of the estate of said decedent. Said decedent 
was, up to her death in 1921, a nonresident alien individual resid¬ 
ing in France. Said John Freuler is an individual residing in San 
Francisco, California, as aforesaid. I 

(f) James Otis, is an individual residing in San Francisco, Cali¬ 
fornia, having his business address at 310 California Street in said 
city and State. Said James Otis is the sole duly qualified ^nd acting 
trustee under the will of A. C. WTiitcomb, deceased, from which all 
the income derived from sources within the United Stages by the 
respective petitioners has been and is now received. 

2. The respective notices of deficiency are as follows: 

(a) Six notices of deficiency of income tax for the calendar year 
1921, each designated by the symbols IT: PA: I- 6 OD 4 GWF-105 
and each dated March 23, 1926 (except the notice of $178.52 de¬ 
ficiency of Freuler, administrator, which was dated March 24,1926). 
Said respective notices of deficiency were mailed on or about said 
date to the respective petitioners, Louise A. F. E. WTiitcomb, Lydia 
L. I. Whitcomb, Marguerite Marie E. G. T. WTiitcomb, Charlotte A. 
W. Lepic, Louise P. V. WTiitcomb (petitioner Freuler’s de- 

14 dent) and John Freuler, administrator of the estatd of Louise 
P. V. WTiitcomb, deceased. Copies of said notices are at- 
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tached hereto, made a part hereof, and marked 44 Exhibit A,” 44 Ex¬ 
hibit B,” 44 Exhibit C ” 44 Exhibit D,” 44 Exhibit E,” and * 4 Exhibit 
F,” respectively. 

(b) Five notices of deficiency of income tax for the calendar 
years 1922 to 1925, inclusive, each designated by the symbols 
IT: PA: 1-60D-LVH, and each dated March 8, 192T. Said re¬ 
spective notices of deficiency were mailed on said date to the respec¬ 
tive petitioners Louise A. F. E. Whitcomb, Lydia L. I. Whitcomb, 
Marguerite Marie E. G. T. Whitcomb, Charlotte A. V. Lepic and 
John Freuler, Administrator of the Estate of Louise P. V. "Whit¬ 
comb, deceased. Copies of said notices are attached hereto, made a 
part hereof, and marked 44 Exhibit G,” 44 Exhibit H,” 44 Exhibit I,” 
44 Exhibit J,” and 44 Exhibit K,” respectively. 

(c) Four notices of deficiency of income tax for the calendar year 
1926, each designated by the symbols IT: AR: E-2: OVN-60D, and 
each dated November 4, 1929. Said respective notices of deficiency 
were mailed on said date to the respective petitioners, Louise A. F. E. 
Whitcomb, Lydia L. I. Whitcomb, Marguerite Marie E. G. T. Whit¬ 
comb and Charlotte A. W. Lepic. Copies of said notices are 

15 attached hereto, made a part hereof, and marked 44 Exhibit 
L,” 44 Exhibit M,” 44 Exhibit N,” and 44 Exhibit O,” respectively. 
3. The taxes in controversy are income taxes of the respective 
petitioners for the respective taxable years and in the respective 
amounts as follows: 

Each of the following taxpayers, namely (a) Louise A. F. E.* 
Whitcomb, (b) Lydia L. J. Whitcomb, and (c) Marguerite Marie 
E. G. T. Whitcomb, has the following amounts of taxes in 
controversy: 

PROPOSED DEFICIENCIES 

Year Amount Year Amount 

1921 ___$487. 58 1925_$303. 83 

1922 _ 505.57 1926_ 494.25 

1923 _ 401.95 - 

1924 _ 373.43 Total_ 2, 566.61 

16 (d) Charlotte A. W. Lepic has the following amounts in 

controversy: 


PROPOSED DEFICIENCIES 


Year 


Amount Year 


Amount 


1921 _$2,300.44 1925_$2,006.36 

1922 _ 2,753.14 1926 _ 3,278.99 

1923 ___ 2,399. 50 - 

1924 _ 2,757.60 Total_ 13,496.93 


(e) John Freuler, administrator of the state of Louise P. V. 
Whitcomb, deceased, has the following amounts in controversy: 


PROPOSED DEFICIENCIES 


Year Amount 

1921 (prior to the death of pe¬ 
titioner’s decedent)-$675.77 

1921 (subsequent to death of 

petitioner’s decedent)- 162.58 

1922 _ 364.19 


Year Amount 

1923 _ $281. 92 

1924 __ 262.57 

1925 _ 251.27 

Total_ 1,998.30 
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The determination of tax set forth in each of said notices of de¬ 
ficiency is based upon the following errors: 

IT (a) ^Respondent erred in adding back to the net distributive 
income of each of the respective petitioners for the respective 
taxable years herein involved a portion of the depreciation sustained 
during said respective years by the trust estate created by the will 
of A. C. Whitcomb, deceased, which bore the same proportion to 
the total amount of depreciation so sustained that the income to 
which such petitioner was entitled under said trust bore to the total 
amount of distributive income therefrom. 

Said total depreciation of said trust estate erroneously included by 
the respondent as aforesaid, as a part of the taxable net income of 
the petitioner is as follows: 


Year 

1921 

1922 

1923 

1924 

1925 


1926 

Depreciation. 

$43,0C3.16 

$39,40$. 00 

$39, 40S. 00 

$39, 25$. 00 

$39,108 

,00 

$35,833.0 


Said amounts so added back to the net income of the 
petitioners are, by years, as follows: 


18 Year.. 

' 

1921 

» 

1922 

1923 

1924 

1925 

1 

1926 

L. A. F. E. Whitcomb. 

L. L. I. Whitcomb..- 

M. M. E. C. Whitcomb. 

C. A. W. Lepic. 

Estate of L. P. V. Whitcomb.. 

Total depreciation. 

$5,574. 4$ 
5. 574. 48 
5,574. 49 
16, 723.45 
/ 7,167.19 
\ 2.3S9.07 

$5,83S. 22 
5,838.22 
5,838.22 
17, 514.67 

} 4,378.67 

$5,838.22 
5.83S. 21 

5,838.21 
17,514.68 

4,378.68 

$5,816,00 
5,816.00 
5,816.00 
17,447.99 

4,362.01 

$5,793 

5,793 

5,793 

17,381 

4,345 

.77 

.78 

.78 

.35 

33 

$9,305.50 
9,305.50 
9,305.50 
27,916.50 

i 

43, 003.16 

39, 408.00 

39,408.00 

39.258.00 

39,108 

.01 



respective 


ries of the 


5. The facts upon which the respective petitioners rely as the 
basis of their respective proceedings are as follows: 

(a) Petitioners, and each of them, are the life benefici^] 
estate of A. C. Whitcomb, deceased. 

A. C. Whitcomb died in the year 1889, or thereabouts, leaving a last 
will and testament, copy of which is attached hereto and marked 
“ Exhibit.”. 

The last will and testament of A. C. Whitcomb, deceased 
19 was duly proved and probated in the Superior Court of the 
State of California, in and for the City and County of San 
Frisco. 

The executors named in the will of A. C. Whitcomb were Jerome 
Lincoln and Adolphus Darwin Tuttle, who were directed to carry 
out the provisions of said will and administer the estate of A. C. 
Whitcomb as therein provided. 

The income from the trust estate was paid in equal shares to 
Louise P. V. Whitcomb, Adolph Whitcomb, and Charlotte A. W. 
Lepic until the death of Adolph Whitcomb, which occurred Septem¬ 
ber 5, 1914. Thereafter and until the death of said Louise P. V. 
Whitcomb on June 14, 1921, the one-third share of the said Adolph 
Whitcomb in the income was paid in three equal parts to his widow, 
Marguerite Marie E. G. T. Whitcomb, and his two children, Lydia 
L. I. Whitcomb and Louise A. F. E. Whitcomb, petitioners herein; 
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the remaining two-thirds of the income from the trust estate was 
paid in equal shares to Louise P. V. Whitcomb and Charlotte A. W. 
Lepic. From June 14,1921, until on or about August 28,1925, 

20 four-ninths of the total net income of said trust estate was 
paid to said widow and said children of Adolph Whitcomb, pe¬ 
titioners herein, an additional four-ninths thereof to Charlotte A! W. 
Lepic, petitioner herein, and the remaining one-ninth thereof to John 
Freuler, administrator of the estate of Louise P. V. Whitcomb, 
deceased, petitioner herein. At all times herein mentioned since 
August 28, 1925, one-half of the income has been paid to said widow 
and two children of Adolph Whitcomb, petitioners herein, and the 
remaining one-half thereof to Charlotte A. W. Lepic, petitioner 
herein. Upon the death of Charlotte A. W. Lepic said trust will 
terminate and the remainder interests in the assets of said trust 
estate will vest in possession and enjoyment. 

(b) The original trustee of said estate, provided for under the 
seventh paragraph of the will of A. C. Whitcomb, was Jerome 
Lincoln, who had power to appoint his successors in trust. On or 
about the 3d day of September, 1891, said Jerome Lincoln, acting 
under said power of appointment, by an instrument in writing, duly 
executed, given, and made, appointed Winfield S. Jones, Jerome B. 

Lincoln, and James Otis to be his successors under said 

21 trust. On or about the 23rd day of February, 1896, the said 
Jerome Lincoln died, and said Winfield S. Jones, Jerome B. 

Lincoln, and James Otis became trustees of said trust. Thereafter 
the said Winfield S. Jones and Jerome B. Lincoln died, and James 
Otis became the sole surviving trustee of said trust. At all times 
since the year 1905 said James Otis has been and now is the sole 
trustee of said trust. 

(c) On or about the 11th day of April, 1890, by decree of final 
distribution in the matter of the estate of said A. C. Whitcomb, 
deceased, the Superior Court of the city and county of San Fran¬ 
cisco, State of California, duly ordered and decreed that certain 
property be distributed in trust. An itemized list of said property 
so distributed is attached hereto, made a part hereof and marked 
“ Exhibit Q ” 

Said property consisted almost entirely of assets of a character 
nondepreciable by wear, tear, and exhaustion. On or about Febru¬ 
ary 23, 1906, James Otis, as trustee of said trust estate, owned and 
held promissory notes, mortgages, bonds, corporate stocks, and sav¬ 
ings deposits in the aggregate value of $3,052,907.42 together with 
the lots mentioned in Exhibit Q and other unimproved lots valued 
at approximately $19,000.00. During the years 1906 to 1924, inclu¬ 
sive, said trustee purchased and constructed hotels, buildings, im¬ 
provements, and hotel furniture and fixtures at a total cost of over 
$2,000,000.00, thus changing a large part of the corpus of said 

22 trust estate from property and assets of a nondepreciable char¬ 
acter by wear, tear, and exhaustion to property of a highly de¬ 
preciable character by wear, tear, and exhaustion. On November 12. 
1928, James Otis, as said trustee, held only one unimproved lot, only 
$113,915.00 in bonds and stocks and only $66,000 in promissory notes. 

(d) During the years 1921 to 1926, inclusive, depreciation was 
sustained and allowed as a deduction to said trust estate, by the 
Bureau of Internal Revenue, in the following amounts: 
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1921_ 

1922__ 

1923— 


$43,003.16 
39, 408.00 
39,408. 00 


1924 _$39,258.00 

1925 _ 39,108.00 

1926 _ 55, 833.00 


Prior to the time that the trustee of said trust estate converted the 
assets thereof from nondepreciable to depreciable property, it was 
the practice to distribute to the life beneficiaries thereof the entire, 
net income therefrom. After said conversion, the surviving trustee, 
James Otis, continued, on the advice of his attorney, to distribute 
the net income of said estate to the life beneficiaries thereof without 
setting up a reserve to take care of depreciation sustained on depre¬ 
ciable assets. 

23 (e) On or about the 5th day of September, 1928, the trustee 
of said estate filed in the Superior Court of the State of Cali¬ 
fornia in and for the City and County of San Francisco, having 
jurisdiction of said estate, a petition for the settlement of his account 
of his trusteeship for the period from February 23,1903, to February 
23, 1928. On the hearing of said petition, Napoleon Charles Louis 
Lepic and Charlotte de Rochechouart, both of whom are remainder¬ 
men and not life beneficiaries, objected to the approval of said 
account and protested against the said practice of said trustee in 
making distributions to the life beneficiaries of said estate without 
setting aside a reserve for said depreciation and for certain losses. 
On or about the 19th day of September, 1928, the said superior court 
allowed said objections in part and ordered that said trustee with¬ 
hold annually, as a reserve for depreciation of the assets of said 
estate, such an amount as might be reasonable and proper and 
ordered that the respective petitioners repay to the said irustee the 
respective amounts received by them during the years 1913 to 1927, 
both inclusive, as set forth in said objections, as the respective amount 
which should have been retained by said trustee as a Reserve for 
depreciation for each of said years. A copy of said order is attached 

hereto, made a part hereof and marked “ Exhibit R.” 

24 By said order the respective petitioners were legally bound 
to repay to said trustee their respective distributive shares of 

the following respective founts on account of depreciation sustained 
by the trust assets during the respective taxable years herein in¬ 
volved : 


Year. 

1921 

1922 

1923 

i 

1924 

1925 

1926 


Amount__ 

$43,003.16 

$39,408.00 

$39,406.00 

$39,258.00 

$39,108. 

00 

$55,833.00 



(f) Thereafter the respective petitioners repaid to said estate 
the total respective proportionate amounts required of them with 
respect to the depreciation for the years 1913 to 1927, both inclusive, 
in the total amount of $622,434.11. 

The respective amounts which each of the petitioners paid back 
to said estate on account of said depreciation for the taxable years 
herein involved are the respective proportional amounts or the 
depreciation of the assets of said trust estate erroneously added 
back by respondent, as aforesaid, to each of the petitioners’ taxable 
net income for the taxable years herein involved. Since the petition¬ 
ers received and were paid said amounts illegally under mistake of 
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law and fact, and have returned the same to said trust estate, and 
were never legally entitled to receive any part thereof, and are 

25 not now in receipt of the same or any part thereof, said amounts 
do not constitute taxable income of the respective petitioners. 

Respondent has refused and declined to compute the tax liability 
of petitioners in accordance with the aforesaid facts, which materially 
affect the determination of income derived from the trust estate; 
but has erroneously and wrongfully held that his former determina¬ 
tion in reference to the tax liability should be adhered to and 
affirmed. 

26 Wherefore, petitioners, and each of them, pray that this 
board may hear their consolidated proceeding and that it be 

held by this board that the errors above mentioned were made by 
respondent and for such other relief as may appear equitable and 
proper as the cause progresses. 

Felix T. Smith, 

Counsel for petitioners, 
Standard Oil Bldg., San Francisco, Cal. 
Robert A. Littleton, 

Counsel for the petitioners, 

Tower Bldg., Washington, D. C. 
Louise Adolphine France Emmanuelle Whitcomb, 

By John Freuler, 

Guardian of the Estate of Louise Adol¬ 
phine France Emmanuelle WhitcomJb, 
a non-resident minor. 

Lydia Louise Ida Whitcomb, 

By John Freuler, 

Guardian of the Estate of Lydia Louise 
Ida Whitcomb, a non-resident minor. 
Marguerite Marie Elisabeth, 

Gabrielle Thuret Whitcomb, 

By John Freuler, Attorney in fact. 

Charlotte Andree Whitcomb Lepic, 

By John Freuler, Attorney in fact. 

John Freuler, 

Administrator of the will of Louise 
Palmyre Vion WhitcomJb, deceased. 
James Otis, 

Trustee under the will of,A. C. Whitcomb, deceased. 

27 State of California, 

City and County of San Francisco, ss. 

John Freuler, being duly sworn, deposes and says: 

That he is the duly qualified and acting guardian of the estate 
of Louise Adolphine France Emmanuelle Whitcomb, a nonresident 
minor and one of the above named petitioners; that he is the duly 
qualified and acting guardian of the estate of Lydia Louise Ida 
Whitcomb, a nonresident minor and one of the above named petir 
tioners; that he is the attorney in fact of Marguerite Marie Elisar 
beth Gabrielle Thuret Whitcomb, one of the above named petitioners, 
and is duly authorized by her, by her written power of attorney, to 
act for her in all matters pertaining to her Federal income tax liar 
bility; that he is the attorney in Fact of Charlotte An dree Whit- 
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comb Lepic one of the above named petitioners, and is duly author¬ 
ized by her by written power of attorney to act for her in all matters 
pertaining to her Federal income tax liability; that he is the duly 
qualified and acting administrator of the estate of Louise Palmyre 
Vion Whitcomb, deceased, one of the above named petitioners; that 
he has read the foregoing petition and is familiar with the statements 
contained therein, and that the facts stated are true, except as to those 
facts stated to be upon information and belief, and those facts he 
believes to be true. 


John Freuler. 

Subscribed and sworn to before me this 10th day of ^Lpril, 1930. 

[notarial seal.] Frank L. Owen, 

Notary Public in and for the City and 
County of San Francisco , State of California. 


28 State of California, 

City and County of San Francisco , ss: 

James Otis, being duly sworn, says that he is the trustee of the 
estate of A. C. Whitcomb and as such is duly authorized to verify 
the foregoing petition; that he has read the said petition and is 
familiar with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 


Ja 


Subscribed and sworn to before me this 10th day of Ap 
[notarial seal.] Frank L. OweiJ 

Notary Public in and for the Cit 
County of San Francisco , State of 


mes Otis. 
ril, 1930. 


ty and 
California. 


For deficiency letter see original petition in this issue. For 
Exhibits P, Q, and R see statement of evidence. Appendix # 1, 
Exhibit A; Appendix # 1, portion of Exhibit B; and Appendix 7, 
respectively. 

29 United States Board of Tax Appeals 


Marguerite T. Whitcomb, 

Louis A. Whitcomb, 

Estate of Louise P. Y. Whitcomb, 

Estate of Louise P. V. Whitcomb, 

Lydia L. Whitcomb, 

Charlotte A. W. Lepic, 

Louise A. F. E. Whitcomb, 

Marie M. E. G. T. Whitcomb, 

Estate of Louise P. Y. Whitcomb, 

Lydia L. I. Whitcomb, 

Charlotte Andree Whitcomb Lepic, 

Louise A. F. E. Whitcomb, 

Lydia Louise Ida Whitcomb, 

Marie M. E. G. Whitcomb, 

Charlotte Andree Whitcomb Lepic, peti¬ 
tioners. 

V8. 

Commissioner of Internal Revenue, respond¬ 
ent. 
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Answer to consolidated , amended, and supplemental petition 

Filed at hearing May 19, 1930 

Now comes the Commissioner of Internal Revenue, respondent 
herein, by C. M. Charest, General Counsel, Bureau of Internal 
Revenue, his attorney, and for answer to the consolidated, amended, 
and supplemental petition heretofore filed admits and denies as 
follows: 

1 (a), (b), (c), (d), (e), and (f). Admits the allegations of 
paragraphs 1 (a), (b), (c), (d), (e), and (f). 

2 (a), (b), and (c). Admits the allegations of paragraphs 2 (a), 
(b), and (c). 

3 (a), (b), (c), (d), and (e). Admits the allegations of para¬ 
graphs 3 (a), (b), (c), (d), and (e). 

' Denies that he has committed error in his determination of the 
deficiencies herein involved. 

30 5 (a). Admits the allegations of paragraph 5 (a). 

5 (b). Admits the allegations of paragraph 5 (b). 

5 (c). Answering the allegations of paragraph 5 (c) he admits 
that on or about April 11, 1890, by decree of final distribution 
in the matter of the estate of A. C. Whitcomb, deceased, the Superior 
Court of the City and County of San Francisco, State of California, 
duly ordered and decreed that certain propery be distirbuted in trust. 
Admits that an itemized list of said property so distributed is 
attached to the petition as Exhibit Q. Admits that on or about Feb¬ 
ruary 23, 1906, James Otis, as trustee of said trust estate, owned and 
held promissory notes, mortgages, bonds, corporate stocks, and sav¬ 
ings deposits in the aggregate value of $3,082,907.42 together with 
the lots mentioned in Exhibit Q and other unimproved lots valued at 
approximately $19,000.00. Admits that during the years 1906 to 
1924, inclusive, said trustee purchased and constructed hotels, build¬ 
ings, improvements, and hotel furniture and fixtures at a total cost 
of over $2,000,000.00. Denies the remaining allegations of paragraph 
5 (c). 

5 (d). Answering the allegations of paragraph 5 (d) he admits 
that during the years 1921 to 1926, inclusive, depreciation was sus¬ 
tained and allowed as a deduction to said trust estate by the Bureau 
of Internal Revenue in the following amounts : 

1921 ___$43,003.16 1924_$39,258. 00 

1922 ___ 39,408.00 1925—.,_ 39,108.00 

1923 _ 39.408.00 1926_ 55,833.00 

Admits that in determining the amount of income of the trust which 
was distributable, the trustee did not take into account de- 

31 preciation sustained by the property of the trust estate. 
Denies the remaining allegations of paragraph 5 (d). 

5 (e). Answering the allegations of paragraph 5 (e) he admits 
that on or about the 5th day of September, 1928, the trustee of said 
estate filed in the Superior Court of the State of California, in and 
for the City and County of San Francisco, having jurisdiction of 
said estate, a petition for the settlement of his account of his trustee¬ 
ship for the period from February 23, 1903, to February 23, 1928. 
Admits that on the hearing of said petition, Napoleon Charles Louis 
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Lepic and Charlotte de Rochechouart, both of whom are remainder- 
ment and not life beneficiaries, objected to the approval of said ac¬ 
count. Denies the remaining allegations of paragraph (e). 

5 (f) Denies the allegations of paragraph 5 (f). 

Denies generally and specifically each and every allegation of said 
consolidated, amended, and supplemental petition not hereinbefore 
expressly admitted, qualified, or denied. | 

C. M. Charest, 

J. D. F. 

General Counsel , Bureau of Internal Revenue - 

Of counsel: 

John D. Foley, 

Special Attorney , Bureau of Internal Revenue. 

32 A true copy, teste. 

[seal.] B. D. Gamble, 

Clerk TJ. S. Board of Tax Appeals . 

22 B. T. A. — ! 

United States Board of Tax Appeals | 

Marguerite T. Whitcomb (Marie M. E. G. and Marie M. E. G. T. 
Whitcomb), petitioner, v. Commissioner of Internal Revenue, re¬ 
spondent j 

I 

Louise A. Whitcomb (Louise A. F. E. Whitcomb), petitioner, v . 
Commissioner of Internal ‘Revenue, respondeht 

! 

Lydia L. Whitcomb (Lydia L. I. Whitcomb), petitioner, v. Com- 
missioner of Internal Revenue, respondent 

Estate of Louise P. V. Whitcomb, petitioner, v. Commissioner of 

Internal Revenue, respondent 

■ 

Charlotte A. W. Lepic (Charlotte Andree Whitcomb Lepic), 
petitioner, v. Commissioner of Internal Revenue, respondent 

Docket Nos. 16117, 16118, 16119, 16120,® 16121, 16122, 27940, 27941, 
27942, 27943, 27944, 46510, 46511, 46512 and 46513 

Promulgated February 11, 1931 

The petitioners are beneficiaries of a certain trust and entitled to 
the income thereof. The trustee, in computing the net income of the 
trust for 1921 to 1926, inclusive, deducted certain amounts for ex¬ 
haustion, wear and tear of the trust property, but distributed among 
the petitioners the amounts deducted for exhaustion, wedr and tear, 
together with the net income so computed. Subsequently a court 
of competent jurisdiction in a proper suit brought by the remainder¬ 
men decided that the trustee should have retained the amounts for 
exhaustion, wear and tear of the trust property and ordered the 
petitioners to repay said amounts to the trustee. Held , that the 
amounts deducted for exhaustion, wear and tear of the trust property 
in the years 1921 to 1926, inclusive, were not income to the petitioners. 

122607—32-2 I 
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Vincent K. Butler, jr., Esq., Alfred Sitiro, Esq., and FeUx T. 
Srrdth, Esq., for the petitioners. 

John D. Foley, Esq., for the respondent. 

33 These proceedings, which were duly consolidated for hear¬ 
ing and decision, are for the redetermination of deficiencies 
in income tax which the respondent has asserted as follows: 



1921 

1922 

1923 

1924 

1925 

1926 

Marguerite T. Whitcomb. 

Louise A. Whitcomb..... 

Lydia L. Whitcomb .. 

Estate of Louise P. V. Whitcomb. _ 

Charlotte A. W. Lepic.. 

$524. 78 
524. 78 
524. 78 
902.12 
2, 416. 21 

$562.61 
562. 61 
562.61 
406. 96 
2,909. 40 

$401.95 
401.95 
401.95 
281.92 
2.399. 50 

$373.43 
373.43 
373. 43 
262.57 
2. 757. 60 

$303.83 
303.83 
303. S3 
251. 27 
2,006.36 

$494.25 

494.25 

494.25 

3,278.99 


The petitioners allege that the respondent erred in adding to their 
respective incomes as returned by them for the years mentioned, the 
depreciation sustained during those years by a certain trust estate 
of which they were beneficiaries. 

Findings of fact 

Louise P. V. Whitcomb was from some time in 1889 until her death 
on June 14,1921, the widow of A. C. Whitcomb, deceased. The peti¬ 
tioner Charlotte A. W. Lepic is the daughter of the said A. C. Whit¬ 
comb, deceased. The petitioners Marguerite T. Whitcomb, Louise A. 
Whitcomb, and Lydia L. Whitcomb are the widow and two children 
of Adolph Whitcomb, deceased, who was the son of A. C. Whitcomb, 
deceased. 

34 The said A. C. Whitcomb died in the year 18S9, a resident of 
the State of California, leaving a last will and testament which 
was dulv admitted to probate and record by the Superior Court of the 
State of California, in and for the City and County of San Francisco. 
Said last will and testament provided, among other things, as 
follows: 

“7th. I give to my hereinafter named Executor, Jerome Lincoln 
of said San Francisco, all the rest of my property, real, personal or 
mixed, except what I may l^ave in France, of every kind and nature 
^nd not hereinbefore disposed of, after the payment of my debts, in 
Trust, nevertheless, to pay over to my said wife, Louise Palmyre 
Wion Whitcomb one-third part of the interest thereon or income 
therefrom, for and during her natural life, and the other two-thirds 
parts to my two children, born of her: one Adolph, born on or about 
the 23rd day of February, 1880, and the other Charlotte Andree, bora 
on or about the 4th day of December, 1882, with the reversion or 
remainder of the whole three-thirds parts to the descendants ‘per 
stirpes 5 of the said two children, if any be alive at the time of the 
death of the said two children; and if none be alive at that time, to 
Harvard College, in conformity with the provisions named or indi¬ 
cated in Section Six (6) of this Will, having reference to said 
Harvard College.” 

The said will contained no directions in regard to the manner in 
which the income from the trust should be computed, accounts kept, 
or depreciation provided for. 
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James Otis was appointed a trustee of said trust on February 23, 
1896. He has acted as such trustee continuously since that date, and 
since the year 1905 he has been the sole trustee of said trust. 

35 The original trust estate consisted largely of cash, bonds, 
stocks, and notes. On February 23, 1906, the trust estate con¬ 
sisted of bonds, corporate stocks, cash, and promissory notes secured 
by mortgages, of a total value of more than $3,000,000, and certain 
parcels of real estate, most of which were in San Francisco. On 
April 18, 1906, the San Francisco earthquake and fire occurred. All 
of the improvements on the San Francisco real estate owned by the 
trust were destroyed by the fire, including those on the large parcel 
at Eighth and Market Streets which the trust still owns, and on 
which the Hotel Whitcomb now stands. Some time after the San 
Francisco fire the trustee of the said trust adopted the policy of im¬ 
proving the real estate owned by the trust, and of converting the 
ether assets of the estate to accomplish that purpose. As a result of 
said policy and of the acquisition of additional parcels of real estate, 
the assets of the trust for several years prior to 1921, and during the 
years 1921 to 1926, inclusive, consisted almost entirely o|f improved 
real estate, including the Whitcomb Hotel and its furniture and 
equipment. The last item represented an investment of more than 
$2,000,000. 

During the years 1921 to 1926, inclusive, the trust estate suffered 
exhaustion, wear, and tear, as follows: 

1921 _$43,003.16 1924_!_ $39,258.00 

1922 _ 39,408.00 1925_ 39,108.00 

1923 _ 39,40S. 00 1926_55, 833.00 

The trustee or trustees of said trust made payments of the income 
from the trust in equal shares to the widow and two chil- 

36 dren of A. C. Whitcomb, until the death of his ^on Adolph, 
which occurred on September 5, 1914. The testator’s widow, 

Louise P. V. Whitcomb, died on June 14, 1921. During the years 
1921 to 1926, inclusive, the income from said' estate was paid as 
follows: 

1921 % to Louise P. V. Whitcomb until her death on June 4, 1921, and 

thereafter i to her estate; 

% to Charlotte A. W. Lepic until June 14, 1921, and thereafter £ 
% to the widow and two children of Adolph Whitcomb, namely 
Marguerite T. Whitcomb, Lydia L. Whitcomb ajnd Louise A. 
F. E. Whitcomb, until June 14, 1921, and thereafter %. 

1922 to the estate of testator’s widow, Louise P. V. Whitcomb; 

1923 

• 1924 j to the testator’s daughter, Charlotte A. W. Lepic; j 

and i to the widow and two children of the testator’s son, namely, 

1925 Marquerite T. Whitcomb, Lydia L. Whitcomb, and Louise 
A. F. E. Whitcomb. 

1926 % to testator’s daughter, Charlotte A. W. Lepic; 

% to the widow and two children of the testator’s son, namely. 
Marguerite T. Whitcomb, Lydia L. Whitcomb, and Louise 
A. F. E. Whitcomb. 

The trustee of said trust filed fiduciary returns for the years 1921 
to 1926, inclusive, and deducted in computing the net income of the 
trust for each year, the respective amounts above set forth, repre¬ 
senting exhaustion, wear and tear sustained by the trust. The 
trustee, however, did not withhold from the beneficiaries to whom 
income payments were being made the amounts* represented in the 
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depreciation deduction, and each of said beneficiaries received her 
ratable share thereof during the years involved herein, as well as in 
preceding years. 

37 From 1903 to 1928, inclusive, the trustee, or trustees of said 
trust presented an annual account to the beneficiaries entitled 

to income payments, but did not file any account in the Superior 
Court of California, which has jurisdiction over the trust until its 
termination for the settlement of accounts and for other purposes. 

On September 5, 1928, James Otis, as trustee of said trust, filed 
with the Superior Court of San Francisco, his account accompanied 
by a petition for its allowance. The account covered the period 
from February 23, 1903, to February 23, 1928, and it set out all of 
the payments made to the beneficiaries of said trust during that 
period. 

The allowance and approval of said account was opposed by Na¬ 
poleon Charles Louis Lepic and Charlotte de Rochechouart, children 
of Charlotte A. W. Lepic, one of the beneficiaries herein, who are 
two of the remaindermen entitled to part of the corpus of the trust 
upon the termination thereof, if they be then living. In their objec¬ 
tions, which were duly filed with the Superior Court of the State 
of California, in and for the City and County of San Francisco, 
they allege that the trust property had sustained depreciation dur¬ 
ing the years 1913 to 1927, inclusive, in the amount of $622,434.11; 
that no reserve or other provision for such depreciation had been 
made from the gross income of the trust estate; that said amount 
of $622,434.11 had been paid by the trustee to the beneficiaries of the 
trust entitled to the income therefrom, as income, thus impairing the 
trust property by that amount, and they prayed that the trustee be 
charged with that amount. All of the parties interested in said trust 
estate, including Harvard College, were notified of the filing 

38 of said account of said trustee, and of said objections, and 
were represented by counsel at the hearing, held thereon. On 

September 19, 1928, the Superior Court of the State of California, 
in and for the City and County of San Francisco, entered a decree 
in said matter, which is in part as follows: 

“ It is hereby ordered, adjudged, and decreed that the objection of 
said Napoleon Charles Louis Lepic and Charlotte de Rochechouart 
to said account that no reserve or other provisions for annual depre¬ 
ciation for the vears 1913 to 1927, both inclusive, as set forth in said 
objections, has been made, be, and the same is hereby, sustained; that 
the amount specified in said objections for each of said respective 
years from 1913 to 1927 is a proper amount to be allowed for depre¬ 
ciation, said amount for each of said respective years being as follows, 
to-wit : 


Year 

Amount 

1913_ 

__ _ $23,751.00 

1914 _ 

. _ 23, 070. 00 

1915 _ 

_ _ 23,748.00 

1916__ 

_ 31, 24S. 00 

1917_ 

_ 41, 222. 83 

1918 __ 

_ 55,302. 96 

1919_ _ 

_ 56. 273.93 

1920 _ 

_ 55, 585. 23 


Year Amount 

1921 _ 43,003.16 

1922 _ 39, 408.00 

1923 _ 39,408.00 

1924 _ 39, 258.00 

1925 - 39,108. 00 

1928_ 55,833.00 

192T_ 56,214.00 


that James Otis, thg said trustee, made the disbursements as stated in 
his said fourteenth account without deduction of reserves or other 
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provision for depreciation, under and pursuant to the; advice of 
counsel learned in the law and retained by said trustee, to the effect 
that under and by virtue of the terms of said trust it was the duty 
of said trustee to make such disbursements with ^uch deduc- 

39 tion; that said trustee in making said disbursements without 
such deduction was entitled to rely upon said advice of the 

said counsel, and that said disbursements were so made by said trustee 
in good faith and without objection on the part of either the said 
Napoleon Charles Louis Lepic and/or the said Charlotte de Roche- 
chouart, or any other person interested in said trust, and that no 
personal liability of any kind or nature should or does attach to 
said trustee or to said James Otis by reason of having made such 
disbursements, or any of them, without deductions. 

“ It is further ordered, adjudged, and decreed that the recipients of 
the income of said trust estate during the period from February 
23, 1913, to February 23, 1927, repay to the said trustee the respec¬ 
tive amounts received by them during the years 1913 to 1927, both 
inclusive, as set forth in said objections of the said Napoleon Charles 
Louis Lepic and Charlotte de Rochechouart as the respective amount 
which should have been retained by said trustee as a reserve for 
depreciation for each said years 1913 to 1927, both inclusive. 

“ It is further ordered, adjudged, and decreed that from and after 
the year ending February 23, 1927, and until the termination of said 
trust, the said trustee withhold annually as a reserve for depre¬ 
ciation from the income from the trust property such an amount as 
may be proper according to the rules and regulations prescribed 
by the Government of the United States in connection with income- 
tax returns, and if there be no such rules or regulation^ then such 
an amount as may be reasonable and proper.” 

On January 17, 1929, Louise A. Whitcomb, Marguerite T. Whit¬ 
comb, Lydia L. WTiitcomb, Charlotte A. W. Lepic,, Napoleon 
Charles Louis Lepic, and Charlotte de Rochechouart, executed and 
delivered to the said James Otis as trustee of said trust, j:heir prom¬ 
issory notes for the amounts by which the distributions made to 
them exceeded the distribution which would have been made 

40 had the trustee retained a reserve for depreciation of the trust 
property. Charlotte A. W. Lepic, Napoleon Charles Louis 

Lepic, and Charlotte de Rochechouart executed a joint note. The 
other notes were separate notes of the individuals concerned. These 
notes bear no interest and by their terms are payable at, the termi¬ 
nation of the trust, which will be upon the death of Charlotte A. W. 
Lepic. A payment of $10,700 has been made to the trust by the 
estate of Louise P. V. Whitcomb. 

The several petitioners in their returns of income for the years 
mentioned, did not include the amounts paid to them in those years 
by the trustee representing their proportionate share of the depre¬ 
ciation sustained and deducted on the fiduciary return o^ the estate. 
The respondent increased the income shown on the several returns 
by said proportionate share of said depreciation, and determined 
deficiencies in tax as hereinabove set forth. 
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Opinion . 

Marquettes: The sole question presented by the record herein is 
whether, under the circumstances set forth in the findings of fact, 
the petitioners in computing their respective incomes for the years 
1921 to 1926, inclusive, should include therein that part of the 
amounts distributed to them by the trustee of the trust created by 
the last will and testament of A. C. Whitcomb, representing amounts 
deducted by the trustee in his fiduciary return on account of depre¬ 
ciation of the trust property. 

The pertinent statutory provisions are sections 219 (d) of 
the revenue act of 1921; 219 (b) (2) of the revenue act of 1924, and 
219 (b) (2) of the revenue act of 1926. 

1921 act, section 219 (d) : 

“* * * there shall be included in computing the net income of each 

beneficiary that part of the income of the estate or trust for its tax¬ 
able year which, pursuant to the instrument or order governing the 
distribution, is distributable to such beneficiary, whether distributed 
or not, or, if his taxable year is different from that of the estate 
or trust, then there shall be included in computing his net income 
his distributive share of the income of the estate or trust for its 
taxable year ending within the taxable year of the beneficiary.” 

1924 and 1926 acts, section 219 (b) (2) : 

“ There shall be allowed as an additional deduction in computing 
the net income of the estate or trust the amount of the income of the 
estate or trust for its taxable year which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, and the amount of the 
income collected by a guardian of an infant which is to be held or 
distributed as the court may direct, but the amount so allowed as a 
deduction shall be included in computing the net income of the bene¬ 
ficiaries whether distributed to them or not.” 

The intent of Congress in enacting the sections of law quoted was 
to tax each year to the beneficiary of any trust the share of the trust 
income w’hich was distributable to him in that year, and to tax the 
trustee in his fiduciary capacity any income which was not to be 
distributed. Anna M. Chambers et al., IT B. T. A. 820. We must 
therefore look to the will of A. C. Whitcomb to determine 
42 what part of the income of the trust under consideration was 
distributable to the petitioners. 

The trust which produced the income in question was created by 
the last will and testament of A. C. Whitcomb, and it and its trustee 
or trustees are within the jurisdiction of the Superior Court of the 
State of California in and for the city and county of San Francisco, 
and the decree of that court respecting the trust, when not reversed 
or modified by a tribunal having appropriate appellate jurisdiction, 
is binding upon all the parties interested in the trust. Its decrees 
with respect to the trust are also binding on the several Federal courts. 
(Uterhart v. United States, 240 U. S. 598.) That court has deter¬ 
mined and decreed that the trustee should have, prior to 1827, de¬ 
ducted from the gross income of the trust and retained in his pos¬ 
session amounts adequate to offset the depreciation of the trust prop¬ 
erty, and the trustee has been directed to deduct and retain amounts 
for depreciation in 1928 and thereafter. While the proceeding before 
the superior court may have been a friendly one, as is urged by counsel 
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for the respondent, nevertheless all parties interested in the trust 
including Harvard College, the contingent remaindermari, were noti¬ 
fied and appeared in person or by counsel, and the decree is binding 
on all of them and fixes the amount of income distributable to each 
beneficiary. (Farewell v. Commissioner, 38 Fed. (2d;, 791-795.) 
And the judgment of the court is that during the years 1921 to 1926, 
inclusive, the petitioners were entitled only to th^ income of 

43 the trust after deducting and setting aside adequate amounts 
for depreciation of the trust property, and that they should 

repay to the trustee what they had received in excess of the propor¬ 
tionate share of the income so computed. In other words, no part 
of the payments made to them out of the amount deducted for depre¬ 
ciation belonged to them. 

In the case of E. L. E. Brenneman, et al., 10 B. T. A. 544, we said 
in discussing a situation similar to the one here presenteq: 

44 We must, therefore, look to the will of L. A. Brenneman to dis¬ 
cover what was the distributable share of income of ^ach of the 
petitioners. See Estate of Virginia I. Stern, supra. Paragraph (a) 
of the third clause of the will directs the trustees to f invest and 
from time to time reinvest the said trust estate * t And, 
in the same paragraph, it is provided that 4 the said trustees shall 
collect and receive the income or interest from said tru^t estate and 
pay out and disburse the same as hereinafter provided * * V 

Paragraph (b) of the third clause directs the trustees Ho set aside 
exclusively for the use of my wife, one-third of said trust estate 
* * * and to pay her annually during her natural life the net 

income or interest therefrom * * *.’ Paragraph (g) of the third 

clause directs that 4 when my son and daughter arrive at the age of 
twenty-one years the trustees shall annually thereafter pay to each 
of them his or her share of the income and interests pn the trust 
estate, the payment to each to be proportionate to his or her share 
in said trust estate itself.’ 

44 Prior to the years in question the trustees, with the acquiescence 
of the beneficiaries, interpreted the directions of the decedent to mean 
that only 4 net income ’ of the trust estate, as that term is( used in the 
taxing statutes, should be distributed to the beneficiaries. Accord- 
ingty, they set up reserves to conserve the corpus of the trust. In 
1917 and 1918, as well as the years in question, the trustees took 
deductions for depreciation and depletion of the oil-producing 

44 property and distributed to the beneficiaries only the net in¬ 
come so determined. 

44 It is strenuously urged by the petitioners that the interpretation 
thus placed on the will can not be collaterally attacked. It is un¬ 
doubtedly true that as between the parties in interest an interpreta¬ 
tion of long standing placed on the instrument by them will not 
be disturbed and the courts of Pennsylvania have so held. Appeal 
of Follmer, 37 Pa. 121; Hagerty V. Albright, 52 Pa. 274. We are 
not inclined therefore lightly to cast aside or disregard the inter¬ 
pretation placed upon the trust instrument by the parties thereto 
and adopt a contrary view as a basis for the taxes in question. See 
Grace Scripps Clark, 1 B. T. A. 491. We think that the decedent’s 
will is susceptible of the interpretation placed thereon bV the parties 
in interest and, consequently, we hold that the deductions for depre¬ 
ciation and depletion, the amounts of which are not in dispute, were 
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properly taken by the trustees and do not constitute income to the 
beneficiaries. The respondent’s action in restoring the amounts so 
taken as deductions by the trustees to taxable income of the respec¬ 
tive beneficiaries is, therefore, reversed.” 

See also, Kate M. Simon, 10 B. T. A. 1186, John L. Whitehurst, 
12 B. T. A. 1416; and Anna M. Chambers, et al., supra. 

In the present proceeding the facts are much more favorable to 
the contention of the petitioners than were the facts in the Brenne- 
man case, because in that case amounts for depreciation and deple¬ 
tion of the trust property were deducted and retained bv the trustee 
pursuant to a construction placed upon the will by the beneficiaries, 
while in the instant proceeding the will was construed by the courts 
and a decree entered announcing such construction and fixing the 
rights of the parties thereunder. 

45 It is urged by counsel for the respondent that the bene¬ 
ficiaries have not repaid to the trustee the amounts which 

according to the decree of the court were overpaid to them, but have 
given notes payable at the termination of the trust. This, however, 
does not in our opinion change the situation. The amounts in ques¬ 
tion did not belong to the petitioners, and in our theory of the law 
can not be income to them. Whether the petitioners ever repay such 
amounts to the trustee is a matter between them and the trustee 
and the other parties interested in the trust. 

It is our opinion that under the terms of the last will and testa¬ 
ment of A. C. Whitcomb, the amount distributable annually to the 
petitioners herein during the years 1921 to 1926, inclusive, was 
the income of the trust computed by deducting from gross income 
amounts for depreciation of the trust property, and that the respond¬ 
ent erred in taxing to the petitioners more than their proportionate 
share of the net income of the trust so computed. 

Reviewed by the board. 

Judgment will be entered under Rule 50. 

46 Murdock, dissenting: The decedent died in 1S89 and the 
trust in question, so far as we know, began to function shortly 

thereafter. The account which was objected to covered only the 
period from February 23, 1903 to February 23, 1928. Prior accounts 
must have been approved in wdiich there was no deduction for depre¬ 
ciation. Wear, tear, and exhaustion of property, sometimes called 
depreciation, does not depend upon revenue acts. Yet, we see that 
the objection of those opposing the account related to depreciation 

which had been sustained from 1913 to 192T onlv; 1913 was the first 

%/ ' 

year that there was an income tax act which might affect these 
petitioners. We must assume that during all of the years that the 
trust existed, up to the year 1928, the income from the trust property, 
undiminished by any amount representing depreciation, had been 
paid regularly to those having life estates. During the taxable 
years here in question no one made any objection to this action of 
the trustee, and he had the advice of counsel that under the terms 
of the trust it was his duty to distribute the full amount to those 
having life estates. The will made no specific provision for depre¬ 
ciation, and the general rule in such cases is that the life beneficiaries 
take all income undiminished by depreciation. In re Hoyt, 160 
N. Y. 607, 55 N. E. 282; Devennev v. Devenney, 74 Ohio St. 96, 
77 N. E. 688; Old Colony Trust Company v. Smith, Mass. —, 165 
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N. E. 657; Blair v. Blair, 82 Kan. 464, 108 Pac. 827; Reed v. Long- 
street, 71 N. J. Eq. 37, 63 Atl. 500; Dooley v. Penland, — Tenn. —, 
300 S. W. 9.) There is no reason to suppose that this testator in 1889 
intended that the income from his estate should be reduced by depre¬ 
ciation before being distributed to the life beneficiaries. Gay 

47 v. Focke, 291 Fed. 721.) No reserve for depreciation was estab¬ 
lished or provided for by the trustee until several years after 

the taxable years involved. Then, apparently by mutual consent, a 
retroactive order of a court was obtained as a result of which the 
trustee in January, 1929, for the first time, was enabled to show a re¬ 
serve for depreciation of $622,434.11 on his books although he had in 
his possession only $10,700 returned by the estate of Louise P. V. 
Whitcomb. Others to whom distributions had been made, including 
those who objected to the account, gave the trustee their notes bearing 
interest and payable only at the termination of the trust. These 
notes were supposed to restore to the trustee the balance of the 
amounts which had been distributed by him which in reality repre¬ 
sented depreciation. 

Louise P. V. Whitcomb, Charlotte A. W. Lepic and Marguerite T. 
Whitcomb were the petitioners in the case of Louise P. V. Whitcomb 
et al., 4 B. T. A. 80. That case involved the vears 1917 to 1920. 
The petitioners there contended that under the same will which is 
involved in this case the net income of the trust, the distributable 
share of which was taxable to the beneficiaries, was tfie statutory 
net income divided into the number of shares provided in the will. 
We there held, on April 23, 1926, that the life beneficiaries were 
taxable with their full distributable share of the income of the trust 
undiminished by depreciation. Marguerite T. Whitcoijab appealed 
from the decision of the board in that case as to the year] 1918, to the 
Court of Appeals of the District of Columbia. The facts as to that 
year were similar to the facts before the board in the present case. 
The court in affirming the boards decision, stated: 

48 “ The appellant as life tenant in the trust estate was entitled 
to receive the full one-ninth of the income therefrom without 

regard to exhaustion or wear and tear of the corpus of the estate, and 
that is what appellant actually received from the trustee as her 
distributive share of the income. The trustee was not entitled to 
withhold any part of the income of the trust estate in order to make 
good the exhaustion or wear and tear of the capital assets of the 
estate; nor did the trustee in fact do so. Capital losses in such cases 
fall upon the reversioners or remaindermen, and not upon the life 
tenant. Therefore, the payment made by the trustee to appellant 
was in fact and law the distributive shares of the income to which 
she w^as entitled as life tenant, and consisted in no part of capital 
depreciation restored to her. It was therefore taxable in her hands. 
This conclusion is not negatived by the fact that the trustee was en¬ 
titled to enter deductions for capital losses or gains in his return 
for the trust estate as a single entity.” 

This decision of the court was rendered on April 2, 1928. Prior 
thereto, on January 14, 1925, the Circuit Court of Appeals, First 
Circuit, had decided similarly in Baltzell v. Mitchell, 3 Fed. (2d) 
428, cert, denied 268 U. S. 690. Thereafter, on Septembe^ 5,1928, the 
trustee filed the account and the question of his duty to reserve 
depreciation was raised for the first time. There was a close family 
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relation between the life beneficiaries and the remaindermen who 
made the objections to the account. It is easily conceivable that the 
only benefit sought from the probate court proceeding was support 
for the position taken by the life beneficiaries in excluding from their 
income-tax returns the amounts representing depreciation, and thus 
avoidance of the effect of the adverse decisions of this board and of 
the Court of Appeals of the District of Columbia on their income- 
tax liabilit}' for other years. During all of those years the peti¬ 
tioners actually received and enjoyed the amounts here in contro¬ 
versy, and during those years they had no reason to suppose that 
their enjoyment of these amounts would ever be questioned. 

49 The only reason that even a semblance of question arose was 
because some of those persons who were enjoying the amounts, 

in effect, asked the probate court to hold that they had no right to 
enjoy them, and nobody objecting, the court so held. Under such 
circumstances, I do not believe that they should be relieved from 
including as a part of their gross income the full amount which they 
received and enjoyed during each of the taxable years in question. 
Cf. Jackson v. Smitanka, 272 Fed. 970; Lucas v. American Code Com¬ 
pany, 280 U. S. 445; Commissioner v. Sanford & Brooks, — U. S. —. 
If the trustee erred in failing to deduct depreciation before distribut¬ 
ing the income of this trust, the error had its inception long prior 
to the taxable years in question and long prior to 1913. The amount 
returned to the trustee in 192S and the amount of the notes delivered 
to him at that time, then represent only a part of the amounts er¬ 
roneously distributed, and there was no reason for holding that it 
was the amounts they received in the taxable years winch they re¬ 
turned. The order of the court will, of course, have its effect pros¬ 
pectively upon distributions, but under the circumstances of this 
case I do not think it should be given retroactive effect to accomplish 
the purpose sought by these petitioners. Cf. Weiss v. Wiener, 279 
U. S. 333; Rosenberger v. McCaughn, 25 Fed. (2d) 699. 

Smith, Sternhagex, Phillips, Arundell, and Black agree with 
this dissent. 

50 United States Board of Tax Appeals, Washington 

Marguerite T. Whitcomb, by John Freuler, Agent, petitioner, 

v. 

Commissioner of Internal Revenue, respondent 

Docket No. 16117 
Decision 

Pursuant to findings of fact and opinion promulgated February 
11,1931, the respondent herein, to wit, on May 20, 1931 having filed 
a proposed redetermination for the year 1921, and the petitioner on 
June 13,1931, having filed notice of acquiescence to the said proposed 
redetermination, it is 
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Ordered and Decided that there is a deficiency for the year 1921 in 
the amount of $31.89. 

(Signed) John J. Marquette, 

Member . 

Entered June 25, 1931. 

A true copy, 

Teste. 

[seal.] B. D. Gamble, 

Clerk U. JS. Board of Tax Appeals. 

51 In the Court of Appeals of the District of Columbia 


Docket No. 16117 

David Burnet, Commissioner of Internal Revenue, petitioner 

i 

v. 

Marguerite T. Whitcomb, respondent 
Petition for review and assignments of error 
Filed Dec. 22, 1931 

To the honorable judges of the Court of Appeals of the District of 
Columbia: 

Now comes David Burnet, Commissioner of Internal Revenue, by 
his attorneys, G. A. Youngquist, Assistant Attorney General: C. M. 
Charest, General Counsel, Bureau of Internal Revenue; land John D. 
Foley, special attorney, Bureau of Internal Revenue, and respectfully 
shows: 

I 

The petitioner for review (hereinafter referred to as the commis¬ 
sioner) is the dulv appointed and qualified Commissioner of Internal 
Revenue of the United States, holding his office by virtu^ of the laws 
of the United States. The respondent (hereinafter referred to as the 
taxpayer) is an individual citizen and resident of the French Re- 

g ublic and is not an inhabitant of any judicial circuit of the United 
tates. 

II 


The commissioner determined a deficiency in income tax for the 
calendar year 1921 in the amount of $524.78, and on March 23, 1926, 
in accordance with the provisions of subdivision (a) of section 283 
of the revenue act of 1926, sent to the taxpayer by registered mail a 
notice of said deficiency. Thereafter the taxpayer duly appealed 
said notice of deficiency to the United States Board of Tax Appeals. 
Said appeal was heard by said board on May 19, 1930. On February 
11, 1931, said board promulgated its interlocutory decision contain¬ 
ing its findings of fact and opinion, and on June 25,1931, entered its 
order of redetermination wherein it ordered and decided that there 
was a deficiency in income tax for the calendar year 1921 in the 
amount of $31.89. 

During the calendar year 1921 the taxpayer was one of the bene¬ 
ficiaries of a trust established under the will of one A. C. Whitcomb, 
deceased. By the terms of said decedent’s will the income of the 
trust was required to be distributed among the beneficiaries thereof. 
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During the calendar year 1921 the trust property sustained deprecia¬ 
tion in the amount of $43,003.16. In distributing the income of the 
trust among the beneficiaries, the trustee did not take into account 
the depreciation sustained by the property of the trust, but dis¬ 
tributed to each beneficiary his or her proportionate part of the in¬ 
come of the trust without regard to any depreciation. The dece¬ 
dent’s will was silent upon the question whether depreciation was to 
be taken into account in determining the income of the trust available 
for distribution among the beneficiaries. On September 5, 1928, the 
trustee filed his account covering the period from February 23, 1913, 
to February 23, 1928, with the Superior Court for the City and 
County of San Francisco, California, together with a petition that 
the account be approved. The account was objected to by two of 
the remaindermen of the trust. On September 19, 1928, the 
52 court entered a decree whereby it found that the trustee’s 
action in not reserving necessary amounts for depreciation 
before distributing the income of the trust among the beneficiaries 
was improper and whereby it directed that the recipients of the 
income of the trust for the period from February 23, 1913, to Febru¬ 
ary 23, 1927, pay back to the trustee the excess amounts received by 
them. On January 17, 1929, the taxpayer executed and delivered to 
the trustee her promissory note for the amount by which the distri¬ 
butions made to her from February 23, 1913, to February 23, 1927, 
exceeded the distributions which would have been made had the 
trustee retained a reserve for depreciation of the trust property. 
The note bears no interest and by its terms is payable at the termina¬ 
tion of the trust. In her income tax return for the calendar year 
1921 the taxpayer reduced her taxable income by the proportion 
which the depreciation sustained by the trust bore to the net income 
of the trust before the deduction for depreciation. The commissioner 

increased her taxable income bv this amount, but the board refused 

^ ' 

to allow such increase to be made. 

Ill 

The commissioner says that in the record and proceedings before 
the Board of Tax Appeals and in the decision and order oi redeter¬ 
mination promulgated and entered by the Board of Tax Appeals 
manifest error occurred and intervened to the prejudice of the com¬ 
missioner, and the commissioner assigns the following errors, and 
each of them, which, he avers, occurred in the said record, proceed¬ 
ings, decision, and order of redetermination and upon which he relies 
to reverse the said decision and order of redetermination so promul¬ 
gated and entered by the Board of Tax Appeals, to wit: 

1. The board erred in holding that the distributions made by the 
trustee to the taxpayer were not income to the taxpayer in their 
entirety. 

2. The board erred in holding that it made no difference that the 
so-called excessive distributions to the taxpayer were never paid back. 

3. The board erred in holding that the distributions of the income 
of the trust received by the taxpayer without diminution on account 
of depreciation sustained by the trust property were not taxable 
income in their entirety to the taxpayer. 

4. The board erred in holding that the giving of a noninterest 
bearing promissory note not payable until the death of a person in 
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being was equivalent to the repayment by the taxpayer of any income 
received by the taxpayer in the taxable year. 

5. The board erred in holding that the decree of a court passed in 
a subsequent year in a friendly suit to which the Government was 
not a party could affect the Government’s right to income taxes in 
the year in which the income was received 

6. The board erred in not approving the deficiency proposed for 
assessment by the commissioner. 

Wherefore, the commissioner petitions that the decision of the 
Board of Tax Appeals be reviewed by the Court of Appeals of the 
District of Columbia, that a transcript of the record be prepared in 
accordance with law and with the rules of said court and 

53 transmitted to the clerk of said court for filing, and that ap¬ 
propriate action be taken to the end that the errors complained 

of may be reviewed and corrected by said Court. 

G. A. Youngquist, 
Assistant Attorney General. 

C. M. Charest, 

General Counsel, Bureau of Internal Revenue. 

Of counsel: 

John D. Foley, 

Special Attorney, Bureau of Internal Revenue. 

United States of America, 

District of Colombia, ss. 

C. M. Charest, being duly sworn, says that he is General Counsel 
of the Bureau of Internal Revenue and as such is duly authorized 
to verify the foregoing petition for review; that he h^is read said 
petition and is familiar with the contents thereof; that said petition 
is true of his own knowledge except as to the matters therein alleged 
on information and belief, and as to those matters he oelieves it to 
be true. 

C. M. Charest. 

Sworn and subscribed to before me this 21st day of December, 1931. 

George W. Kreis, 

Notary Public . 

My commission expires Nov. 12, 1932. 

54 In the Court of Appeals of the District of Columbia 
David Burnet, Commissioner of Internal Revenue, petitioner 


Marguerite T. Whitcomb, respondent. 
Docket No. 16117 


Notice of filing petition for review 
Filed, December 22, 1931. 

To W. W. Spalding, Esq., 

Tower Building, Washington, D. C. 

You are hereby notified that the Commissioner of Internal Rev¬ 
enue did, on the 22d day of December, 1931, file with the clerk of the 
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United States Board of Tax Appeals, at Washington, D. C., a peti¬ 
tion for review by the Court of Appeals of the District of Columbia, 
of the decision of the board heretofore rendered in the above-entitled 
case. A copy of the petition for review and the assignments of error 
as filed is hereto attached and served upon you. 

Dated this 22d day of December, 1931. 

C. W. Charest, 

General Counsel , Bureau of Internal Revenue. 


Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of errors men¬ 
tioned therein, is hereby acknowledged this 22d day of December, 
1931. 


W. W. Spalding, 

Attorney for Respondent on Review. 

R. A. H. 


55 In the Court of Appeals for the District of Columbia 

Docket No. 16117 


David Burnet, Commissioner of Internal Revenue, Petitioner 

v. 

Marguerite T. Whitcomr, Respondent 
Statement of evidence 
Filed April 12,1932 

The following is a statement of evidence in narrative form in the 
above-entitled cause. This cause came on for hearing before the 
Honorable John J. Marquette, member of the United States Board 
of Tax Appeals, on May 19, 1930, in San Francisco, California. 
V. K. Butler, jr., Esq., Alfred Sutro, Esq., and Felix T. Smith, Esq., 
appeared for the respondent and John D. Foley, special attorney, 
Bureau of Internal Revenue, appeared for the petitioner: 

Whereupon James Otis, a witness for respondent, testified as 
follows: 

Direct examination: 

My name is James Otis. My address is 2231 Broadway, San 
Francisco, California. I am an importer and exporter, a member of 
the firm of Otis-McAllister Company. I am sole trustee of the trust 
created by the will of A. C. Whitcomb and have been so since 1896— 
I am the sole trustee. I recall that in 1928 I had occasion to prepare 
an affidavit setting out in narrative form the history of the trust 
estate investments made from the time of the creation of the trust 
until November, 1928, when the affidavit was made. 

The witness identified a copy of said affidavit. Said copy was 
thereupon admitted in evidence as respondent’s Exhibit No. 1, and 
is hereto attached as Appendix 1. 

In 1928 I filed an account as trustee in the probate department of 
the superior court in San Francisco having jurisdiction of this trust. 
That is the account. The statements contained in that account and 
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all the items listed therein are a correct statement and report of my 
trusteeship and of the payments made by me under it. 

Said account was thereupon admitted in evidence as respondent’s 
Exhibit No. 2 and is hereto attached as Appendix 2. 

I filed a petition for settlement of the account. 

56 The witness then identified the petition of James Otis for 
the settlement of his 14th account as trustee and it was ad¬ 
mitted in evidence as respondent’s Exhibit No. 3. It is hereto 
attached as Appendix 3. 

The witness then identified u Objections to the 14th account of 
James Otis as trustee, filed on behalf of Napoleon Lepic and Char¬ 
lotte de Rochechouart.” Said objections were thereupon admitted 
in evidence as respondent’s Exhibit No. 4 and are hereto attached 
as Appendix 4. 

The witness then identified his answer filed to the objections to 
his account which said answer was submitted in evidence ^s respond¬ 
ent’s Exhibit No. 5 and is hereto attached as Appendix 5. 

The witness then identified a decree of the Superior Court of the 
State of California in and for the City and County of San Francisco, 
settling the 14th account of James Otis as trustee, which isaid decree 
was admitted in evidence as respondent’s Exhibit No. 6 and is hereto 
attached to Appendix 6. 

The witness then identified an amended order and decree settling 
the account which said amended order and decree was Admitted in 
evidence as respondent’s Exhibit No. 7 and is hereto attached as 
Appendix 7. 

By Mr. Butler: 

Q. The order and the decree and the amended order and decree 
settling the account directed and the trustee to demand and obtain 
from the beneficiaries repayments of certain sums representing 
the amount of the depreciation reserve required to be set up 
by the court, but which was decreed to have been paid improperly 
to the beneficiaries. Did you demand and obtain repayment from 
the beneficiaries, Mr. Otis ? 

A. I did. 

Q. I exhibit to you Mr. Otis, four promissory notes, ^hich I will 
subsequently describe in detail, and ask you to identify them. 

A. I do. 

Q. Did you receive these notes from the persons who are described 
therein ? 

A. I did. 

Q. Are the sums for which the notes are made the respec¬ 
tive proportionate amounts of the depreciation which you had paid 
to the beneficiaries, and which they were required to repay to 
you? 

57 Answer. They are. 

The promissory note of Louise A. F. E. Whitcombe, dated 
January 17, 1929, payable to James Otis, trustee under the will of 
A. C. Whitcomb, deceased, was then admitted in evidence as respon¬ 
dent’s Exhibit No. 9 and is hereto attached as Appendix 9. 

The promissory note of Marie Marguerite Thuret Whitcomb, 
dated January 17,1929, payable to James Otis, trustee under the will 
of A. C. Whitcomb, deceased, was then admitted in evidence as re¬ 
spondent’s E xhi bit No. 10 and is hereto attached to Appendix 10. 
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The promissory note of Lydia Louise Ida Whitcomb, dated Jan¬ 
uary 17, 1929, payable to James Otis, trustee under the will of A. C. 
Whitcomb, deceased, was then admitted in evidence as respondent’s 
Exhibit No. 11 and is hereto attached as Appendix 11. 

The promissory note of Charlotte Andree Whitcomb Lepic, dated 
Januar}’ 17, 1929, payable to James Otis in which note Napoleon 
Charles Louis Lepic and Charlotte de Rochechouart are named as 
joint makers, was then admitted in evidence as respondent's Exhibit 
No. 8 and is hereto attached as Appendix 8. 

The sums represented by these notes include the sums repayable 
to me with respect to the years 1921 to 1926. I also received a cash 
payment in the amount of $10,700 from Mr. Freuler, the adminis¬ 
trator of the estate of Mrs. Whitcomb, on behalf of said estate. 

Mr. Butler. Will it be stipulated that John Freuler, who is named 
in each of these promissory notes as attorney in fact of the respective 
makers, ■was such attorney and is such attorney in fact? The orig¬ 
inal powers are on file with the department, I believe. 

Mr. Foley. I so stipulate. 

Mr. Butler. The two notes which I have exhibited to Mr. Otis 
are two notes already introduced and identified, but they are signed 
by John Freuler, as guardian of Louise Ida Whitcomb and as guard¬ 
ian of Louise A. F. E. Whitcomb. Will it be stipulated that Mr. 
Freuler, as guardian, had authority to executive these notes and that 
he executed them as such guardian, and that the execution thereof 
was reported by him in his account in the matter of the guardianship 
proceedings in the Superior Court of San Francisco, and that the 
account was settled and the execution of the notes approved? 
58 I have certified copies of the proceedings, and will be glad 
to exhibit them to counsel in support of the stipulation. 

• * * * * * * 

Mr. Foley. That stipulation that you suggest is satisfactory. 

On cross-examination the witness testified: 

The only cash I have received from these beneficiaries is the pay¬ 
ment of $10,700 from Mr. Freuler as administrator of the estate of 
Louise P. V. Whitcomb. The others have given me notes which are 
payable at the termination of the trust. They have paid nothing 
on the notes up to date. 

The foregoing evidence is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same is ap¬ 
proved by the undersigned, C. M. Charest, General Counsel, Bureau 
of Internal Revenue, as attorney for the Commissioner of Internal 
Revenue. 

C. M. Charest, 

General Counsel , Bureau of Internal Revenue. 

The foregoing is all of the material evidence adduced at the hear¬ 
ing before the Board of Tax Appeals, and the same is approved by 
the undersigned, as attorney for the respondent on review. 

W. W. Spalding, 

Attorney for Respondent on Review. 

The foregoing is all of the material evidence adduced at the hear¬ 
ing and in order that the same may be preserved and made a part 
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of the record, this statement of evidence is duly approved and settled 
this 12th day of April, 1932. 

John J. Marquette, 

Member , United States Board of Tax Appeals . 

59 Appendix 1 

Exhibit 1 

AFFIDAVIT OF JAMES OTIS, TRUSTEE OF THE TRUST CREATED BY THE WILL 

OF A. C. WHITCOMB, DECEASED 

State of California, 

City and County of San Frarudsco , ss.: 

James Otis, being first duly sworn, deposes and says: 

That A. C. Whitcomb, deceased, by his last will, appointed one 
Jerome Lincoln trustee of the trust by said last will created, with 
power of appointment on the part of said Jerome Lincoln. That on 
or about the 3rd day of September, 1891, the said Jerome Lincoln, 
acting under his said power of appointment, by an instrument in 
writing, duly executed, given and made, appointed Winfield S. 
Jones, Jerome B. Lincoln, and this deponent to be his successor 
in the said trust. That on or about the 23rd day of February, 
1896, the said Jerome Lincoln died and the said Winfield S. Jones, 
Jerome B. Lincoln, and this deponent became the trustees of said 
trust. That thereafter said Winfield S. Jones and said Jerome B. 
Lincoln died. That at all times since their deaths and since the year 
1905, said James Otis has been the sole trustee of said j;rust. 

That the last will and testament of said A. C. Whitconjib, deceased, 
was in the words and figures set forth in Exhibit A, hereto annexed 
and made a part hereof as completely as if herein particularly set 
forth. That the. decree of final distribution of said estate in the 
Superior Court of the State of California, in and for the 

60 City and County of San Francisco, was in the words and 
figures set forth in Exhibit B, hereto annexed and made part 

hereof as completely as if herein particularly set forth. 

That on April 11, 1890, the lot and improvements at Pacific and 
Davis Streets, in San Francisco, more particularly described in said 
decree of final distribution hereto attached, were of the value of 
$70,000. That prior to the San Francisco fire of April, 1906, this 
deponent and his predecessor trustee, acting on behalf of the said 
trust, constructed improvements on said lot at a cost of $128,737, 
which were totally destroyed by said fire. That in th6 year 1906, 
and in the months of September, October, and December, this de¬ 
ponent collected insurance in the total amount of $54,500, for dam¬ 
ages to said improvements caused by said fire. That between De¬ 
cember 7, 1906, and March 19, 1908, this deponent, acting as trustee 
of said trust, constructed a class C building on said lot at a cost of 
$176,852, said building having an estimated life of forty years. 
That between December 23, 1919, and January 20, 1920, this de¬ 
ponent, acting as trustee of said trust, constructed an additional im¬ 
provement upon said lot at a cost of $3,294, which additional im¬ 
provement will last only for the remaining life of the building. 

122607—32-3 
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That on April 11. 1890, the lot and improvements at Broadway 
and Front Street, San Francisco, more particularly described in 
said decree of final distribution hereto attached, were of the value 
of $45,000. That said improvements were of slight value, and were 
destroyed by said fire of 190G. That no further improvements there¬ 
on were constructed by this deponent or his predecessor trus- 

61 tee prior to said San Francisco fire. That on October 1, 
1906, this deponent collected insurance in the amount of 

$4,900, for damages to said improvements caused by said fire. That 
in the year 1908 this deponent, acting as trustee of said trust, com¬ 
pleted the construction of a building upon said lot. costing $122,846, 
said building having an estimated iife of thirtv-three and one-third 
years from said date. That between September 14, 1911, and 
January 24, 1913, this deponent, acting as trustee of said trust, con¬ 
structed additional improvements thereto at a cost of $3,262, which 
improvements will last only for the remaining life of the building. 
That on May 6, 1919, said building was damaged by fire. That on 
January 21, 1919, this deponent, acting as trustee of said trust, com¬ 
pleted the restoration of said building at a cost of $3,172. 

That on April 11, 1890, the lot at Front and Green Streets, in 
San Francisco, more particularly described in said decree of final 
distribution hereto attached, was of the value of $45,000. That said 
lot remained in an unimproved condition at all times from said date 
until the San Francisco fire of April, 1906. That between December 
9,1919, and January 20, 1920, this deponent, acting as trustee of said 
trust, constructed improvements upon the said lot at a cost of 
$25,408. That said improvements have an estimated life of thirty- 
three and one-third years from date of completion. 

That on April 11, 1890. the lot and improvements at Market and 
Eighth Streets, in San Francisco, more particularly described in 
said decree of final distribution hereto attached, were of the value of 
$400,000. That prior to said San Francisco fire this deponent 

62 and his predecessor trustee, acting on behalf of said trust, 
constructed improvements upon said lot at a cost of $118,259, 

which were destroved bv said fire. That in the vear 1906, and in 

«/ %/ / 

the months of September, October, and December, this deponent col¬ 
lected insurance in the aggregate amount of $59,600 for damages to 
said improvements caused by said. fire. That between June 5, 1906, 
and October 20, 1906, this deponent, acting as trustee of said trust, 
constructed improvements on said lot at a cost of $68,606. That 
between November 17, 1910, and May 26, 1913, this deponent, acting 
as trustee of said trust, constructed additional improvements on said 
lot at a cost of $713,385. That between March 31, 1916, and Decem¬ 
ber 28,1921, this deponent, acting as trustee of said trust, constructed 
additional improvements on said lot, costing $502,009. That between 
November 3, 1922, and December 30, 1924, this deponent, acting as 
trustee of said trust, constructed additional improvements on said 
lot at a cost of $295,238. That between March 14, 1923, and Decem¬ 
ber 30, 1924, this deponent, acting as trustee of said trust, con¬ 
structed additional improvements on said lot at a cost of $335,145. 
That said improvements are in the nature of a hotel with an esti¬ 
mated life of sixty years from March, 1917. 

That in June, 1917, this deponent, acting as trustee of said trust, 
acquired improved property at Market and Eighth Streets, in San 
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Francisco, in cancellation of the debt of a note of $163,000, and ad¬ 
ditional advances and costs in excess of $15,000. That the total 
value of said building was estimated to be $110,000, with an esti¬ 
mated life of 11 years from the date of acquirement. 

That on November 21, 1917, this deponent, acting as trustee of 
said trust, acquired the Hotel Carlton, at Turk and Larkin Streets, 
San Francisco, by foreclosure proceedings in cancellation of a 

63 debt of $150,649, of which over $110,000 is estimated as the 
cost of the building, said building having an estimated life of 

forty years from the date of acquisition thereof. That in 1920, dur¬ 
ing the months of January and February, this deponent received 
$160,000 from the sale of said lot and improvements. 

That on November 21, 1917, this deponent acquired a lbt on Grant 
Avenue fifty-seven feet north of Clay Street, in San Francisco, by 
foreclosure proceedings in cancellation of a debt of $55,000. That 
on the same date this deponent sold said lot and received in ex¬ 
change, in part payment, improved properties at 829 Broderick 
Street and 1622 McAllister Street, San Francisco. That the cost 
of the buildings on each of said lots to this deponent is estimated 
at $3,750 with an estimated life of ten years from da^e of acqui¬ 
sition thereof. That on March 12, 1925, this deponent, acting as 
trustee of said trust, sold said property for $15,000. 

That between the years 1916 and 1920, inclusive, this deponent 
acting as trustee of said trust, purchased an auto bu^ and hotel 
furniture and fixtures at a cost in excess of $212,000. 

That on March 23, 1917, and on January 7, 1920, this deponent, 
acting as trustee of said trust, sold water lots at Van 2s[ess Avenue 
and Lewis Street, in San Francisco, for $29,000 and $38,000, re¬ 
spectively. 

That most of the aforesaid assets and improvements were ac¬ 
quired and constructed by this deponent and/or his predecessor 
trustee, with proceeds derived from the conversion and sale of other 
capital assets of said trust. That most of the capital assets so sold 
and converted were bonds, mortgages and other non^asting and 
nondepreciating assets. 

64 That on February 23, 1906, the following assets were held 
and possessed by this deponent as trustee of said trust. 

That on said date this deponent, as trustee of said tjust, owned 
bonds of the aggregate value of $1,762,000. 

That on said date this deponent, as trustee of said trust, owned 
corporate stocks of an aggregate value of $83,482.50. 

That on said date this deponent held $76,424.92 in cash for the 
account of said trust. 

That on said date this deponent had $35,000 on deposit in savings 
banks for the account of said trust. 

That on said date this deponent held promissory notes and mort¬ 
gages due and owing to said trust in the aggregate amount of 
$1,126,000. 

That on said date this deponent, as trustee of said tr^ist, owner, 
in addition to the lots mentioned above and included in pExhibit B, 
State title lands in San Francisco, valued at $1,200, Lake Merced lots 
in San Francisco, valued at $6,300, and additional Northbeach lots 
in San Francisco, valued at $11,150. 
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That between February 23, 1906, and the present date, all of the 
aforesaid promissory notes and mortgages, save one for $66,000, 
have matured and have been collected or foreclosed by this deponent 
as trustee of said trust, and all of said bonds have been sold or 
collected. 

That at the present date the assets owned and held by this de¬ 
ponent as trustee of said trust consist almost entirely of improved 
real estate. 

65 That at the present date the only unimproved real estate 
held by this deponent as trustee of said trust consists of a lot 

at Front and Green Street, San Francisco. 

That at the present time the only promissory notes or mortgages 
held by this deponent, as trustee of said trust, consist of a mortgage 
in the sum of $66,000. 

That at the present time the only bonds or securities held by this 
deponent, as trustee of said trust, consist in Spring Valley Water 
Company bonds in the amount of $15,000, and stock of Colusa County 
Bank, California, in the amount of $98,915. 

That the aforesaid nondepreciable property consisting of unim¬ 
proved realty, bonds, corporate stocks, bank deposits, cash on hand, 
promissory notes, and mortgages included among the assets of said 
trust on Februarj^ 23, 1906, the aggregate value of which upon said 
date was $3,101,557.42 and the proceeds thereof, has practically all 
been applied in the erection and purchase of depreciating property 
consisting of improvements upon real property of said trust, and 
hotel furniture. 

James Otis, Trustee. 

Subscribed and sworn to before me this 12th day of November 
1928. 

[seal.] Chalmer Munday, 

Notary Public in and for the City and 
Comity of San Francisco , State of Califomia. 

66 Exhibit A 

I, Adolphus Carter Whitcomb of the City and County of San 
Francisco, State of California, United States of America, but 
temporarily stopping in Paris, France, do make this my last Olo¬ 
graphic Will and Testament. 

1st. I give to the San Francisco Protestant Orphan Asylum and 
to the Ladies Protection & Relief Society, both of said San Fran¬ 
cisco, each the sum of five thousand dollars, making in all the sum 
of ten thousand dollars. 

2nd. I give to Mrs. Sarah Brazer Berry, now or formerly of Wash¬ 
ington City, D. C., the sum of five thousand dollars; and, in addition, 
I release her from all indebtedness to me or my estate, for her kind¬ 
ness to my brother and myself, after the May fire of 1861 at said 
San Francisco. 

3rd. I give to Adolphus Darwin Tuttle of Hancock, New Hamp¬ 
shire and to Henry Foster Whitcomb of Boston, Massachusetts, or 
to the survivor of them, one hundred thousand dollars of my Chesa- 
apeake & Ohio Railroad Bonds to be held by them in Trust , never¬ 
theless, to pay over semi-annually to my cousin Love Maria Whit¬ 
comb Willis, now or lately of Glenora, Yates County, New York, 
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and to her daughter Edith, now or lately married, or to the survivor 
of them during their natural lives, the income therefrorp, for their 
own separate use and behoof, free from the debts, charge or control 
of their husbands, with the remainder or remainders thereof to 
their children, or grand-children 44 per stirpes,” if any be alive at the 
time of their death, and if none be alive, then the said remainder 
shall go to my heirs-at-law. 

4th. In give to my wife, Louise Palmyre Vion Whitcomb, two 
hundred thousand dollars ($200,000) of my Chesapeake & 

67 Ohio Railroad Bonds, and I recommend her notl to dispose 
of them, or to convert them, without the distinct advice of my 

friend, Mr. Bruce. 

5th. I give to the town of Hancock, New Hampshire, for the main¬ 
taining of a free, public and un-sectarian library ten thousand dol¬ 
lars or my Chesapeake & Ohio Railroad Bonds, and, also,! to the said 
town the further sum of ten thousand dollars of said Bon^ls, one-half 
thereof, or such part by the said one-half as may be considered nec¬ 
essary, for the reclamation and embellishment of the 4 Common,” 
so-called, in the village of said Hancock, and the rest of said ten 
thousand dollars as a fund, of which the income shall be used for 
the increase and maintenance of said reclamation and embellishment. 

6th. I give to my nephew the said Adolphus Darwin Tuttle and 
to his son, Charles Whitcomb Tuttle, both of said Hancock, all my 
interest, whether real, personal or mixed, in the 44 Jimeno Rancho ” 
so-called, wholly or partly in the Counties of Colusa and Sutter in 
said California, in all mortgages, contracts, debts or dhes arising 
therefrom. And I recommend to my said nephew to leajre his por¬ 
tion thereof after his own death and the death of his wife, in Trust 
for the said Charles Whitcomb Tuttle and to his children, or de¬ 
scendants, if any be alive at the time of the death of his said son; 
and if there by none so alive, to Harvard College, Cambridge, Massa¬ 
chusetts, one-half of the income thereof, to be used by said College 
for the assistance of students of said College to complete their regu¬ 
lar course therein, and the other half of the income thereof for the 
general uses of the college, apart, however, from any participation 
therein by the Divinity School. 

68 7th. I give to my hereinafter named Executpr, Jerome 
Lincoln of said San Francisco, all the rest of mjr property, 

real, personal or mixed, except what I may have in Franee, of every 
kind and nature, and not hereinbefore disposed of, after the payment 
of my debts, in Trust , nevertheless, to pay over to my said wife, 
Louise Palmyre Vion WTiitcomb one-third part of the interest 
thereof or income therefrom, for and during her natural life, and 
the other two-thirds parts to my two children, born of her: one 
Adolph, born on or about the 23rd day of February, 1880, and the other 
Charlotte Andree, born on or about the 4th day of December, 1882, 
with the reversion or remainder of the whole three third parts to the 
descendants 44 per stirpes ” of the said two children, if any be alive 
at the time of the death of the said two children: and if none be alive 
at that time, to Harvard College, in conformity with the provisions 
named or indicated in Section Six (6) of this Will, having reference 
to said Harvard College. 

The s lid Lincoln is hereby authorized to pay out of said two-thirds 
parts, only such portion as he may deem meet, fit and proper for 
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the education and maintenance of the two children, until they shall 
have arrived respectively at the age of twenty-one years, after which 
they shall be entitled to receive their portion of the yearly income 
or interest. And the said Lincoln is hereby authorized to appoint 
his successor or successors in this Trust. 

Lastly, I hereby nominate the said Jerome Lincoln and the said 
Adolphus Darwin Tuttle as Executors of this Will, and I hereby 
expressly provide that no bond or bonds shall be required of them 
or either of them, for the performance of any duties under this 
will: and I hereby recognize the said two children of the said 

69 Louise Palmvre Vion Whitcomb, born as aforesaid in or 

«/ / 

about 1880 and in or about 1882, as mv children, and au- 

thorize them to take and bear mv name. 

%/ 

In witness whereof I have hereunto set my hand and seal to this 
Will, after having effaced the word “said” in the 11th line of the 
third page of this Will, all in my hand-writing, and upon six pages, 
numbered from one to six, this 11th day of July, One thousand Eight 
hundred and Eighty-seven (1887) at Paris, France. 

Signed and Sealed in the presence of us, and in the presence of 
each other, who at the request of the said A. C. Whitcomb, have 
hereunto set our hands the dav and vear last above written. 

(Signed) Adolphus Carter Whitcomb, [seal.] 

E. J. de StaMarina, 

Of San Francisco , Gala . 

W. Pembroke Felridge, 

Pam, France. 

Wm. F. Nast, 

St. Louis , Missouri. 


70 Exhibit B 

In the Superior Court of the City and County of San Francisco, 

State of California 

In the matter of the estate of A. C. Whitcomb, deceased 

decree 

Jerome Lincoln and Adolphus Darwin Tuttle, executors of the 
will of Adolphus Carter Whitcomb, the above-named decedent, hav¬ 
ing heretofore, to wit, on the 24th day of March, 1890, rendered and 
filed herein a true account and report of their administration of said 
estate, which account was for final settlement, and having filed with 
said account a petition praying that said account be settled, allowed, 
and approved by this court, and that final distribution of said estate 
be made to the persons entitled thereto; and said petition coming 
on regularly to be heard on the 7th day of April, 1890, proof having 
been made to the satisfaction of the court that due and legal notice 
of the hearing of said petition for settlement of said account and 
final distribution had been given according to law and in the manner 
and for the time heretofore ordered and directed by the court, and 
the hearing of application for final distribution having been regularly 
continued until this day; 
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Now, on this 11th day of April, 1890, it appearing to the court that 
all claims and debts against said decedent, all taxes on said 

71 estate, and all debts, expenses, and charges of administration 
of said estate have been fully paid and discharged by the said 

executors; and it appearing that under and in accordance with the 
order and decree of this court made on the 30th day of September, 
1889, the executors have paid over, distributed and delivered to the 
several legatees under said will the legacies in said will bequeathed 
to them respectively, to wit: 

To the San Francisco Protestant Orphan Asylum and to the 
Ladies’ Protection and Relief Societv. both of San Francisco, Cali- 
fornia, each the sum of five thousand ($5,000) dollars. 

To Mrs. Sarah Brazer Berry, of Washington, D. C., the sum of 
five thousand ($5,000) dollars. 

To Adolphus Darwin Tuttle, of Hancock, New Hampshire, one 
hundred thousand ($100,000) dollars of Chesapeake and Ohio Rail¬ 
road bonds, to hold the same as sole trustee for the benefit of Love 
Maria Whitcomb Willis, cousin of the testator, of Gleliora, Yates 
County, New York, and her daughter Edith, upon the tirust in said 
will set forth, Henry Foster Whitcomb, named in said will as co- 
trustee with said Tuttle, having declined to act as such trustee, and 
having refused and renounced said trust. 

To Louise Palmyre Vion Whitcomb, widow of the testator, two 
hundred thousand ($200,000) dollars of the Chesapeake and Ohio 
Railroad bonds. 

To the town of Hancock, New Hampshire, twenty thousand 
($20,000) dollars of said Chesapeake and Ohio Railroad bonds, 
upon the trust and for the purposes in said will set forth. 

And it appearing that said estate has now been fully administered 
by said executors, and that all the steps in said administration have 
been regularly had and taken and that said estate is no^ ready for 
distribution and in a condition to be closed. 

And it further appearing that at the time of making and 

72 balancing the final account so rendered the residue bf money in 
the hands of the executors was the sum of eighty thousand six 

hundred and fifty-five 19/100 dollars ($80,655.19) that tHe executors 
have since received the sum of seventeen hundred and eighty-four 
87/100 dollars, and disbursed the sum of twenty-one thousand, five 
hundred and forty-seven 30/100 dollars as appears by the supple¬ 
mental account filed herewith, leaving a balance now in the hands of 
the executors of sixty thousand, eight hundred and ninety-two 
78/100; and it appearing that the said supplemental account is true 
and correct and supported by proper vouchers. 

And it appearing that of the real and personal property so ready 
for distribution in the hands of the executors a part consists of thirty- 
one forty-eighth (31/48) parts of the real property known as the 
“Jimeno Rancho,” as particularly described in the inventory, together 
with the W. y 2 of the S. W. 14 of section 11; and the E. y 2 of the 
S. E. 14 of section 10; and the N. E. 14 of N. E. % of section 15, 
township 12 N., R. 1 E., which had been purchased by the decedent 
and the said Hagar with moneys arising from the “Jimeno Rancho,” 
and had been by them incorporated with and made a part of said 
ranch and of 31/48 parts of the mortgages, contracts, moneys, debts, 
and dues arising therefrom, now standing of record in the" name of 


38 


DAVID BURNET VS. MARGUERITE T. WHITCOMB 


George Hagar, of Colusa, and ready to be conveyed by the said 
Hagar, according to his declaration of trust, made by him in writing, 
to the proper devisees of the said will, and includes moneys therefrom 
already paid into the hands of the executors by the said George 
Hagar, which last described moneys amount to the.sum of thirty-one 
thousand ($31,000) dollars, all of which interest in the “ Jimeno 
Rancho ” and mortgages, contracts, moneys, debts, and dues are 
hereinafter particularly described. 

73 And it further appearing that the said will of said decedent 
contained among others the following clause: 

“ 6. I give to my nephew, the said Adolphus Darwin Tuttle, and 
to his son, Charles Whitcomb Tuttle, both of said Hancock, all my 
interest, whether real, personal or mixed, in the ‘Jimeno Rancho,’ 
so called, wholly or partially in the counties of Colusa and Sutter 
in said California, in all mortgages, contracts, debts or dues arising 
therefrom, and I recommend to my said nephew to leave his portion 
thereof, after his own death and the death of his wife, in trust for 
the said Charles Whitcomb Tuttle and to his children or descendants, 
if any be alive at the time of the death of his said son: and if there 
be none so alive, to Harvard College, Cambridge, Massachusetts; one- 
half of the income thereof to be used by said college for the assist¬ 
ance of students of said college to complete their regular course 
therein, and the other half of the income thereof of the general uses 
of the college, apart howfrom any participation therein by the 
Divinity School.” 

And application having been made to this court to make a con¬ 
struction of the said clause of the will and to adjudge and determine 
in its decree of final distribution whether the one-half part of the 
interest of the decedent in and to the real and personal property of 
the said “Jimeno Rancho ” is, by the said will, devised and be¬ 
queathed to the said Adolphus Darwin Tuttle in fee simple absolute, 
without restraint upon his power of alienation, or whether the recom¬ 
mendation in the said clause contained creates a trust binding upon 
him and operating to create a remainder after his death and the 
death of his wife in favor of Charles Whitcomb Tuttle, his children 
or descendants, or Harvard College; and the court at the said hearing 
of the petition for final distribution having heard and considered 
the claims of the respective parties argued by Edward J. 

74 Pringle, Esq., and Jerome B. Lincoln, Esq., who appeared for 
the said Adolphus Darwin Tuttle, and claimed that the devise 

to him was absolute and without trust or restriction upon his power 
of alienation, and Sidney V. Smith, Esq., who appeared for the 
adverse parties, claiming that a trust w^as imposed upon the said 
Adolphus Darwin Tuttle, and a remainder created after the death 
of the said Adolphus Darwin Tuttle and his wife; and testimony 
having been taken in open court and argument of counsel had on 
behali of the respective parties, and the court being fully advised in 
the matter; 

And it further appearing that in and by his said will the decedent 
devised and bequeathed all the rest and residue of his property, real, 
personal, and mixed, excepting wdiat property the decedent had in 
France, to the said Jerome Lincoln, upon the trust hereinafter by 
this decree declared and imposed; 
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Now, therefore, it is hereby ordered, adjudged, and decreed that 
said supplemental account be, and the same is, hereby settled and 
approved, and it is further ordered, adjudged, and decreed that the 
executors retain out of the funds in their hands the sum of fifty 
dollars for payment of clerk’s fees and other expenses of closing 
the estate. 

And it is further ordered, adjudged, and decreed that thirty-one 
forty-eighths (31-48ths) of the real property in the Counties of 
Colusa and Yolo known as the “Jimeno Rancho,” and of the mort¬ 
gages, contracts, moneys, debts, and dues arising, or that may arise 
therefrom, and the said sum of thirty-one thousand dollars already 
paid therefrom into the hands of the executors by the said George 
Hagar be, and the same are, hereby distributed to the said Adolphus 
Darwin Tuttle and his son Charles Whitcomb Tuttle, of Hancock, 
New Hampshire, in fee simple absolute, to their own use and 

75 benefit, in equal shares. And the said George Hagar, being 
present in open court and admitting the trust aforesaid in 

favor of the devisees of the said will, is ordered, decreed, and directed 
to make conveyance of the legal title thereof to the said Adolphus 
Darwin Tuttle and Charles Whitcomb Tuttle in fee simple absolute; - 
the interest in the said “Jimeno Rancho ” so distributed, and to be by 
the said Hagar conveyed, being described as follows: 

Thirty-one forty-eighths (%) part of twenty-two thousand and 
sixty-one %oo dollars ($22,061% 0 o). the same being the moneys now 
in the hands of said George Hagar and arising from sjfiid “ Jimeno 
Rancho.” 

LANDS IN THE COUNTY OF COLUSA 

The undivided thirty-one forty-eighths (%) parts of lands in the 
County of Colusa, State of California, being parts of the rancho 
known as the “ Jimeno Rancho ” standing in the name of George 
Hagar, of Colusa, bounded and described as follows: 

1 st. Tract of land commencing at a point where the western bound¬ 
ary line of the Jimeno Rancho, as patented by the United States, 
intersects the boundary line between the counties of Yolo and Colusa, 
and running thence eastwardly, along the line between the said 
counties to the Sacramento River; thence northwardly up the said 
river and following the meanderings thereof until the same inter¬ 
sects the northern boundary line of township 13 north, range one east, 
Mount Diablo B and M; and rimning thence westward^, along said 
township line until the same intersects the western boundary line of 
the Jimeno Rancho; and thence along said western boundary line to 
the point of commencement; containing 6,809 acres more or less. 

2nd. Tract of land commencing at the southwest corner of Sect. 
34, T. 14, N. R. 1 E, M. D. B. & M.; and running thence 

76 eastwardly, along the southern line of section 34, and the 
southern line of section 35 of same township to thd Sacramento 

River; and running thence northwardly up the Sacramento River, 
and following the meandering thereof to the line running east and 
west, and intersecting section 35 in the middle of said section; thence 
westwardly along the said middle line of section 35 and the middle 
line of section 34 to the western line of said section 34; and thence 
southwardly along the westerly line of section 34, to the place of 
commencement; being the south half of section 34, the southwest 
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quarter of section 35. and the "fractional southeast quarter of section 
35, as marked on the official surveys of the United States, containing 
514 acres, excepting therefrom 4 acres sold to reclamation district 
No. 108. and situated at the southeast corner of fractional southeast 
quarter of said section 35, bounding upon the west base of the levee 
along the Sacramento River and the southerlv boundarv line of 
section 35. 

3d. Tract of land commencing at a point on the Sacramento River 
at the northeast corner of lands of George Woods, being near the 
middle east and west line of section 13, Township 15 North, Range 1 
West, M. D. M. B. & M.. and running thence westwardlv along said 
Woods’ north line and the north line of Kilgore to the countv road 
leading from Colusa to Meridian, near the middle east and west 
line of section 14, same township and range: thence westwardlv 
along said road and continuation thereof in a straight line to western 
boundarv line Jimeno Patent in same section 15: thence north a 
little more than iy 2 miles to N. W. corner of section 10, same town¬ 
ship and range; thence east y> mile along the south line of lands of 
Totman & Tuson; thence north a little more than a mile to Sacra¬ 
mento River; thence down along and with the said river to a point 
of commencement; containing 2,366 acres. 

4th. Tract of land commencing at northeast corner of southeast 

_ c> 

quarter of section 9, Township 15 North, Range 1 West, M. D. B. & 
M.; thence westwardlv y> mile to the corner of section 9; 
77 thence northwardly nearly 1*4 miles along the eastern bound¬ 
ary line of lands of Peter Dolan to the Sacramento River; 
thence clown along and with the Sarcamento River about 

y 2 mile to lands of-Tuson; thence southwardlv along 

the west line of said lands of-Tuson to the northwest 

corner of section 10, same township and range, thence south y 2 
mile to point of commencement, containing 427 and 6 % 0 o acres. 

5th. Tract of land commencing at northwest corner of section 8, 
Township 15 North, Range 1 West, M. D. B. & M.; thence east along 
the northern boundary line of said section y> mile; thence south 
along the eastern boundary line of the northwest quarter of section 
8 one-fourth of a mile; thence east through the middle of the north¬ 
east quarter of section 8, and by a continuation in a straight line 
a little more than 14 mile to countv road leading from Colusa to 
Meridian; thence in a general northwesterly direction along and 
with the center of said road a little more than % of mile to the 
southerly line of a tract of land of 1,280 acres, known as the Belden 
tract; thence northwestwardly along the said line of Belden tract 
about % of a mile to lands of T. Marr; thence south about % of a 
mile to point of commencement, containing 380 acres. 

6 th. Tract of land commencing at a point on the Sacramento 
River within section 7, Township 16 North, Range 2 West, M. D. 
B. & M.; which is the southeasterly corner of lands of Jo. Hamilton; 
thence west along the southerly line of said lands of Hamilton 
about 1 y 2 miles to the county road leading from Colusa to Prince¬ 
ton; thence southerly and southeasterly along said county road 
about 1% miles to lands of J. B. de Jarnatt; thence northeasterly 
about 1 y^ miles to the Sacramento River; thence up said river to 
point of commencement, containing about 1,100 acres. 
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78 7th. Tract of land commencing at a stake marked L. M. 1 on 
the Sacramento River, on the dividing line between the 
Jimeno Rancho and the rancho known as Larkin’s Children’s Ranch, 
and running thence southwardly down the Sacramento River and 
along the meanderings thereof to a sycamore tree marked L. M. 8, 
in section 24 of Township 17 North, Range 2 West, M. D. B. & M.; 
and thence due west to the western boundary line of the Jimeno 
Rancho of same township; thence north along said line of said 
Rancho 90 and >ioo chains to the said dividing line between the 
Jimeno Rancho and the rancho of Larkin’s children; and thence 
eastwardly along said dividing line 131 and 3 % 0 o chains to the point 
of commencement, containing 1,305 acres. 

8 th. Tract of land commencing at a point where the northerly 
line of levee Street, as laid down in the town map of the town of 
Colusa, intersects the county road from Colusa to Princeton, and 
running thence northwardly along said countv road 825 feet to 
Sacramento River; thence southeastwardly down the said river, and 
following the meanderings thereof to the point where the said river 
is intersected by the said northerly line of Levee Street, and thence 
westwardly along the said northerly line 770 feet to the point of 
commencement, containing 714 acres. 


LANDS IN THE TOWN OF COLUSA 


The undivided thirty- 

one 

forty- 

-eighths (%) parts o: 

: the follow- 

ing lands in the town of Colusa, 

State of California, a 

s per 

official 

map of the town of Colusa, being ] 

portions of the Jimen< 

) Rancho, 

all 

standing in the name of George Hagar 

, of Colusa: 




79 Whole block 

Block 1 

Whole block 

_Block 

37 

Lots 2, 3, 4, 6, 7, 



Whole block 


a 

38 

and S 

a 

2 

Lots 

1, 2, 3, 5, 6, and 8 


a 

38 

Lots 1 and 2 

ii 

3 

ii 

Yz interest in 4 and 7_ 

a 

39 

“ 6, 7, and S 


S 

ii 

Yz interest in 8— 


a 

41 

“ 2, 3, and S 

a 

9 

ii 

S-1 - 

a 

45 

“ y> interest in 4 _ 

a 

9 

Lots S _ _ i 

a 

46 

Whole block 


10 


S-1 

a 

47 

Lots 1, 3, and 4 

a 

12 

ii 

Yz interest in 6 an 

d 7_ 

a 

47 

“ Yz interest in 2 

a 

12 


6, 7, and 8 

_ 

a 

48 

“ 3, 4, and 8 

a 

14 

ii 

3, 4, 5, 6, 7, and S 

_ 

a 

49 

“ 2 and 6 

a 

15 

ii 

1, 3, 4, 5, 6, 7, and 

5_ 

a 

50 

“ Yz interest in 5 and 7_ 

ii 

15 


1, 2, 3, 5, 6, 7, and 8— 

a 

51 

“ 6 and 7 

a 

17 

ii 

Yz interest in 4_ 

. , . . . ir 

a 

51 

“ 1, 2, 3, 5, 6, and 7 

a 

21 


2, 3, 4, 5, 6, 7, and 8_ 

a 

52 

“ 1, 2, 3, and 8_ 

a 

23 

l: 

3, 5, 6, 7, and 8__ 

__ 

a 

53 

“ Y> interest in 5 _ 

a 

23 


Yz interest in 1 and 4_ 

a 

53 

“ 1, 2, 3. 4, 7, and 8_ 

a 

24 

a 

3, 5, 6, 7, and 8_ 

_ u 

a 

54 

Whole block 

a 

25 

ii 

V> interest in S 


a 

57 

Lots 5, 6, 7, and S 

a 

26 

ii 

3, 4, and 6 


a 

58 

“4 _ _ 

a 

27 

ii 

Y> interest in 7_ 


a 

58 

“ Yz interest in 5 and S_ 

a 

27 

ii 

Yz interest in 7— 


a 

59 

“ 1, 3, and 4 

a 

28 

ii 

3, 4, 5, 6, 7, and S 

_ __ _ _ 

U 

60 

“ Yz interest in 2 

a 

2S 

Yz interest in whole block_ 

a 

61 

“ V.y interest in 1 

a 

29 

Whole block .... _ 


a 

62 

Yz interest in 1 — 

a 

30 

Lots 1, 4, 5, 7, and 8_ 

_ 

a 

63 

“ 4 and west half of 3— 

a 

31 

ii 

Yz interest in 3 and 6_ 

a 

63 

“ west Yz of 1, 19 and 12 



ii 

1, 2, 3, 4, 5, 6, an< 

a s_ 

a 

64 

of east side of 2- 

ii 

32 

ii 

Y'z interest in lot 

(7 _ 

a 

64 

“ south Yz of 5 and east 



ii 

1, 2, 3, 4, 5, and 7 

-- t. 

a 

65 

Yz of 6_ 

a 

32 

iC 

Yz interest in 6 an^l S_ 

a 

65 
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Whole block__ 

Block 

66 

Whole 

of block. 


Block 106 

Lots 1, 2, 5, 6, and 7 

it 

67 

i4 

ii 


ii 

107 

“6 

it 

68 

it 

ii 


44 

108 

“ 7 

it 

70 

it 

it 


ii 

109 

Lots V 2 interest in S_ 

it 

70 

it 

it 


ii 

110 

SO Lots 6 

it 

7S 

it 

it 


44 

111 

Whole of block 

it 

S3 

ii 

ii 


ii 

112 

Whole of block 

it 

74 

it 

it 


ii 

113 

Lots 1, 2, S, 6, iind S 

it 

75 

ii 

ii 


44 

114 

Lets y 2 interest in 4, 5, and 7_ 

it 

r~<-* 

<0 

it 

ii 


ii 

115 

Who!? of block 

it 

76 

it 

ii 


44 

116 

Whole of block 

it 

77 

ii 

it 


44 

117 

Whole of block. 

it 

7S 

it 

it 


ii 

118 

Whole of block 

it 

79 


it 


ii 

119 

Lots f>, 6, 7, and S 

it 

SO 

it 

ii 


44 

120 

“ ft, and 7 

it 

SI 

it 

44 


44 

121 

“ 7 and S _ 

it 

S2 


44 


ii 

122 

“ y> interest in 2,3, and 6_ 

it 

S2 

it 

it 


ii 

123 

Whole of block 

it 

S3 

ii 

ii 


ii 

124 

O 44 

it 

S4 

it 

44 


44 

128 

a u 

it 

S6 

ii 

ii 


44 

117 

it tt 

it 

S7 

it 

it 


44 

129 

tt tt 

it 

SS 

ii 

it 


ii 

130 

tt tt 

it 

S9 

it 

ii 


ii 

131 

y 2 interest in block_ 

it 

90 


V 2 interest in whole of 

ii 

132 

Whole of block_ _ 

it 

91 

81 

Whole of 

Block _ 

it 

133 

Lots 2, 5, 6, 7, and S_ 

it 

92 


it 

it 

ii 

134 

“ 1, 2, 3, 5, 6, and S- 

it 

95 


44 

it 

ii 

135 

“ y 2 interest in 4 and 7_ 

it 

95 


it 

ti 

44 

136. 

Whole of block _ _ _ 

it 

96 


tt 

it 

ii 

137 

it tt 

it 

97 


44 

it 

44 

141 

it tt 

it 

SS 


4 4 

ti 

44 

142 

it it 

it 

99 


ii 

it 

ii 

143. 

tt it 

it 

100 


it 

ti 

44 

144 

Lots, 2, 5, 7, and S__ 

it 

101 


ti 

it 

44 

145 

“ y 2 interest in 1, 3, 4, 


■ 


tt 

ti 

ii 

146 

and 6___ 

it 

101 


44 

ti 

ii 

147 

Whole of block__ __ 

it 

102 


ii 

it 

ii 

148 

it it 

it 

103 


ii 

44 

44 

149 

it it 

it 

104 


44 

44 

44 

150. 

it it 

it 

105 







LANDS IN THE COUNTY OF YOLO 

The undivided thirty-one forty-eighths (%) parts of the fol¬ 
lowing lands situated in the County of Yolo, State of California, 
standing in the name of George Hagar, of Colusa. 

That certain piece or parcel of land, bounded and described as 
follows, to wit: Commencing at a point on the west bank of the 
Sacramento River where the same is intersected by the township 
line dividing Townships 12 and 13 North, Range 1 East, M. D. B. 
and M., also being the dividing line between the counties of Colusa 
and Yolo; thence running down along and with said river to a point 
where said river is intersected by a line running north and south 
through the center of sec. 30, Township 12 North, Range 2 East; 
thence running south through the center of said sec. 30, and by a 
continuation and in a straight line through a portion of sec. 31, same 
township and range, to a slough known as “ Sycamore Slough,” 
said slough being the back or westerly boundary line of the Jimeno 
Rancho; thence northwesterly along and with said slough and the 
back or westerly boundary line of said rancho to the north line of 
sec. 22 in Township 12 North, Range 1 East, M. D. B. and M.; 
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thence north 1 % miles; thence west, y 2 mile; thence north, % mile; 
thence west, y 2 mile; thence north one mile to said township line 
between the counties of Colusa and Yolo, ana thence east 


82 along said township line to the point of commencement. 
Excepting therefrom five hundred and twentyjnine and six 

one-hundredths acres, now or lately of J. P. Bullock, being the 
south y 2 of south y 2 of section 2; the south y 2 of southj y 2 of section 
3, and southeast *4 of southeast % of section 4, all hi township 12 
north, range 1 east, M. D. B. and M., and the irregular tract bounded 
on the north and east by the Sacramento River, and on the south by 
the Sacramento River and the southern boundary line of section 1, 
in the same township; and on the west by the western boundary line 
of said section 1. The said tract of land containing, after deducting 
the said exceptions, 5,615.54 acres. | 

The undivided thirty-one forty-eighths (31.48) part^ of following 
promissory notes secured by mortgage: 

Note of M. A. and O. J. Kilgore to Geo. Hagar for $1,326.68 for 
moneys due by said Kilgores, being debt arising from Jiineno Rancho, 
dated November 1st, 1883, $4,582, due one-third Nov. ls^;, 1884-85-86, 
bearing interest, etc., 9 per cent per annum; balance due, $1,326.68; 
the same being secured by mortgage upon portion of Jipieno Rancho 
sold to mortgagor. 

Note of S. R. Murdock to Geo. Hagar for $200, for moneys due 
by said Murdock, being debt arising from Jimeno Ranch, dated 
Feb. 15th, 1888, due 12 months from date, bearing interest at ten 
(10) per cent per annum; balance due Oct. 1st, 1889, $234; the same 
being secured oy mortgage upon a portion of Jimeno Rancho sold 
to mortgagor. 

Note of Jno. W. Browning to Geo. Hagar, for $13,36[T, for moneys 
due by said Browning, being debt arising from Jimeno Rancho, 
dated Oct. 31st, 1885, $32,300, due balance in 1889-90-91, bearing 
interest at 9 per cent per annum; balance due O^t. 1st, 1889, 
$13,367, $5,000 paid Oct. 12th, 1889. The same being secured 

83 by mortgage upon portion of Jimeno Raiicho sold to 


mortgagor. 

Note of E. G. Morton to Geo. Hagar for $14,000, for money due 
by said Morton, being debt arising from Jimeno Rancho, dated 
October 23rd, 1888, due 1889-90-91, bearing interest at 9 per cent 
per annum; balance due, $14,000; the same being seciired by mort¬ 
gage upon portion of Jimeno Rancho sold to mortgagor. 

Note of H. J. Thomas to Geo. Hagar for $600, for moneys due 
by said Thomas, being debt arising from Jimeno Rancho, dated 
Dec. 29th, 1888, due 1889-90-91, bearing interest at 10 per cent per 
annum; balance due, $600. The same being secured by mortgage 
upon portion of Jimeno Rancho sold to mortgagor. 

The undivided thirty-one forty-eighths (44) part Of the follow¬ 
ing promissory notes. 

Note of E. J. Sabin to Geo. Hagar for $500, for moneys due by said 
Sabin, being debt arising from Jimeno Rancho, dated Dec. 5th, 
1888, due Dec. 6th 1888, fearing interest at 10 per cent per annum; 
balance due, $500. 

Note of D. C. Kilgore to Geo. Hagar for $46.47, for moneys due 
by said Kilgore, being debt arising from Jimeno Rancho, dated Nov. 
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3d, 1887, due Nov. 4th, 1887, bearing interest at 10 per cent per an¬ 
num ; balance due, $46.47. 

Note of J. C. Frasier to Geo. Hagar for $138, for moneys due by 
said Frasier, being debt arising from Jimeno Rancho, dated Dec. 
31st, 1887, due January 1st, 1888, bearing interest at 10 per cent per 
annum; balance due, $138. 

Note of M. W allrath to Geo. Hagar for $270, for moneys due by 
said Wallrath, being debt arising from Jimeno Rancho, dated Oct. 
10 th, 1888, due Oct. 11th, 1888, bearing interest at S per cent per 
annum; balance due, $270. 

84 Note of S. S. Hine to Geo. Hagar for $97.55, for moneys due 
by said Hine, being debt arising from Jimeno Rancho, dated 
Feb. 25th, 1889, due Feb. 26th, 1889, bearing interest at 10 per cent 
per annum: balance due, $97.55. 

Note of El. J. Morton to Geo. Hagar for $177.92 for money due by 
said Morton, being debt arising from Jimeno Rancho, dated Oct. 
23rd, 1888, due Oct. 24th, 1888, bearing interest at 9 per cent per 
annum; balance due, $177.92. 

The undivided thirty-one forty-eighth (%) parts of the follow¬ 
ing amounts due by sundry parties to Geo. Hagar for account of 
Jimeno Rancho, being debts arising from Jimeno Rancho, as follows, 
to wit: From 


Colusa Milling Co., accrued September 5th, 1SS9_$502. 50 

Adolph Entremont, accrued September 1st, 1SS9_ 352. 50 

Cooper, accrued June 1st, 1SS9_ 60.00 

D. N. Angier, accrued October 15th, 18SS, balance due_ 206.34 

T. Many accrued February, 1SS9_ 525.00 

J. B. Danner, accrued February, 1SS9_ 492. 66 

Colusa & L. R. R., accrued July and September, 1SS9_ 508. 84 


The undivided thirty-one forty-eighths (%) part of the following 
lots of grain, product of the Jimeno Rancho: 


1,197 sacks wheat, 162,960 pounds, in 
Howell Davis’ warehouse. 

S24 sacks wheat, 117,930 pounds, same 
warehouse. 

690 sacks of wheat, Mumma Bros. 


533 

it 

■ barley, 

Mumma Bros. 

397 

a 


M. E. Phillips. 

300 

u 

u 

S. W. Boyer. 

333 

a 

wheat. 

S. W. Boyer. 

130 

u 

barley, 

J. M. Miller. 


516 sacks wheat, J. M. Miller. 
2.261 “ “ C. M. Mumma. 

29S “ barley, C. M. Mumma. 

504 “ wheat, Vincy. 

151 “ barley, Vincy. 

316 “ wheat, J. C. Frasier. 

526 “ barley, J. C. Frasier. 

708 “ barley, A. E. Potter. 

559 “ wheat, A. E. Potter. 


Together with thirty-one forty-eighths (%) parts of any other 
mortgages, contracts, moneys, debts or dues arising or that may 
arise from the said “Jimeno Rancho ” and not herein particularly 
described. 

85 And it Is Further Ordered, Adjudged and Decreed that 
all the rest and residue of the estate of said decedent, real, per¬ 
sonal or mixed, of every kind and nature, now known or hereafter 
discovered, except what property the decedent may have in France, 
the said property in France never having come into the possession 
of the said executors, be, and the same is hereby, distributed to Je¬ 
rome Lincoln, of San Francisco, State of California, in trust, never¬ 
theless, to pay over to the said wife of said decedent, Louise Palmyre 
Yion Whitcomb, one-third part of the interest thereof or income 
therefrom, for and during her natural life, and the other two-thirds 
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parts to the children of said decedent born of her—ohe, Adolphe 
Whitcomb, born on or about the 23rd day of February, 1880, and 
the other, Charlotte Andree Whitcomb, born on or about the 4th day 
of December, 1882, with the reversion or remainder of the whole 
three-thirds parts to the descendants per stirpes of the said two chil¬ 
dren, if any be alive at the time of the death of the said two children, 
and if none be alive at that time to Harvard College, Cambridge, 
Massachusetts, one-half of the income thereof to be used by said 
college for the assistance of students to complete their regular course 
therein, and the other half of the income thereof for the general 
uses of the college—apart, however, from any participation therein 
by the Divinity School; but the said Jerome Lincoln is hereby author¬ 
ized to pay out of said income only such portion as he may deem 
meet, fit and proper for the education and maintenance of the said 
two children until they shall arrive at the age of twenty-one years, 
after which time they shall be entitled to receive their portions of 
the yearly income or interest. 

And it" is F urther Ordered, Adjudged and Decreed that the said 
Jerome Lincoln be, and he is, hereby authorized to appoint a suc¬ 
cessor or successors in this trust. 

86 The following is a particular description of said rest and 
residue of said estate, so distributed to said Jerome Lincoln: 

$29,842.76/100 being balance of moneys, to wit: $60,842,76 less 
$31,000, distributed to A. D. and C. W. Tuttle. 

REAL PROPERTY—LANDS IN THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF 

CALIFORNIA. 

1st. Lot of land, commencing at the southeast corner of Davis 
and Pacific Streets, and running thence eastwardly along the south¬ 
erly line of Pacific Street one hundred and thirty-seven feet and six 
inches, thence at right angles southwardly one hundred and twenty 
feet to the northerly line of Clark Street, thence westwardly along 
the said line of Clark Street one hundred and thirty-seven feet ana 
six inches to the easterly line of Davis Street, and thence north¬ 
wardly along said line of Davis Street one hundred and twenty feet 
to the point of commencement. 

2nd. Lot of land, commencing at the southeast corner of Broad¬ 
way and Front Streets, and running thence eastwardly along the 
southerly line of Broadway Street ninety-one feet and eight inches, 
thence at right angles southwardly one hundred and twenty feet 
to the northerly line of Chambers Street, thence westwardly along 
said line of Chambers Street ninety-one feet and eight inches to the 
easterly line of Front Street, and thence northwardly along said 
line of Front Street one hundred and twenty feet to the point of 
commencement. 

3rd. Lot of land, commencing at the southwest corner of Front 
and Green Streets, and running thence southwardly along the 
weserly line of Front Street ninety-one feet and eight inches, 
thence at right angles westwardly two hundred and seventy- 

87 five feet to the easterly line of Battery Street, thence north¬ 
wardly along said line of Battery Street forty-five feet 

and ten inches, thence at right angles eastwardly one hundred and 
thirty-seven feet and six inches, thence at right angles Northwardly 
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forty-five feet and ten inches to the southerly line of Green Street; 
thence eastwardly along said southerly line of Green Street one 
hundred and thirty-seven feet and six inches to the point of com¬ 
mencement; being Beach and Water lots Nos. 2, 7, and 8. 

4th. Lot of land, commencing at a point on the southeasterly line 
of Market Street, distant thereon seventy-five feet southwestwardly 
from the southerly corner of Market and Eight Streets, running 
thence southwestwardly along said line of Market Street two hun¬ 
dred feet, thence at right angles southeastwardly one hundred and 
seventy-five feet; thence at right angles northeastwardly one hun¬ 
dred and fifty-five feet, thence at right angles northwestwardly one 
hundred and five feet to the northwesterly line of Stevenson Street; 
thence northeastwardly along said line of Stevenson Street forty* 
five feet; thence at right angles northwestwardly one hundred and 
seventy feet to the point of commencement; being a portion of 
block 414. 

5th. Lot of land, commencing at the southeast corner of Van Ness 
Avenue and Lewis Street, and running thence eastwardly along the 
southerly line of Lewis Street three hundred and eighty-four feet to 
the westerly line of Polk Street; thence southwardly along said line 
of Polk Street one hundred and thirty-seven feet and six inches; 
thence at right angles westwardly three hundred and eighty-four 
feet to the easterly line of Van Ness Avenue, and running thence 
northwardly, along said line of Van Ness Avenue one hundred and 
thirty-seven feet and six inches to the point of commencement; being 
the northern y 2 part of Western Addition block No. 35. 

88 6th. Lot of land, commencing at the southeast corner of Van 
Ness Avenue and Jefferson Street, and running thence east¬ 
wardly along the southerly line of Jefferson Street three hundred 
and eighty-four feet to the westerly line of Polk Street; thence south¬ 
wardly along said line of Polk Street one hundred and thirty-seven 
feet and six inches; thence at right angles westwardly three hun¬ 
dred and eighty-four feet to the easterly line of Van Ness Avenue; 
and running thence northwardly, along said line of Van Ness Ave¬ 
nue, one hundred and thirty-seven feet and six inches to the point of 
commencement; being the northern half of Western Addition block 
No. 37. 

7th. Lot of land, commencing at point where the northerly line 
of Lewis Street intersects the westerly line of Polk Street extended 
northward; and running thence westwardly, along the northerly 
line of Lewis Street four hundred and twelve feet and six inches 
to the easterly line of Van Ness Avenue extended northwardly; 
thence northwardly, along said extended line of Van Ness Avenue 
to ship’s channel; thence at right angles eastwardly along ship’s 
channel four hundred and twelve feet and six inches to the westerly 
line of Polk Street as extended northwardly; and thence south¬ 
wardly, along said extended line of Polk Street to the point of 
commencement. 

8th. Lot of land, commencing at the southwest corner section 35, 
Township 2 South, Range 6 West; thence north, 40 chains; thence 
east, 15.83 chains; thence south 40 chains; thence east, 15.83 chains; 
thence south, 40 chains; thence west, 15.83 chains to point of com¬ 
mencement; containing 63.32 acres, according to the official surveys 
of the United States. 
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9th. Lots of land, being lots numbers four hundred and twenty-one 
(421), four hundred and twenty-two (422) and four hundred and 
twenty-three (423), of gift map number four (4), as delineated in 
the official surveys of the city and county of San Francisco. 

89 10. Lots of land, being the State title or reversionary title of 
lots numbers ninteen (19), thirty-nine (39) and forty-three 

(43) of the city slip property of the city and county of San Fran¬ 
cisco, as delineated upon the map of the official survey bf said city 
and county. 

PERSONAL PROPERTY-BONDS AND SCRIP 

No. 1. 1,230 first-mortgage bold bonds of the reorganized Chesa¬ 
peake and Ohio Railway Co., of $1,000 each bearing interest at 5 
per cent per annum and payable in fifty years. 

No. 2. 1,201 Richmond and Danville R. Co., debenture bonds of 
$1,000 each, due in 1927, bearing interest at the rate of 6 per cent 
per annum, cumulative. 

No. 3. 288 Richmond and Danville consolidated mortgage gold 
bonds of $1,000 each, due in 1936, bearing interest at tfye rate of 5 
per cent per annum. 

Script on above without interest, par value $240. j 

No. 4. 325 Richmond and West Point Terminal Railway and 
Warehouse Co. gold trust bonds of $1,000 each, due in 1897, bearing 
interest at the rate of 6 per annum. 

No. 5. Central Trust Co. of New York, certificate of deposit of 
first-mortgage bonds of the Shenandoah Valley Railroad Co. under 
plan of reorganization, par value $18,000. 

No. 6. 12 first-mortgage 7% land-grant and sinking-fund gold 
bonds of the New Orleans, Baton Rouge and Vicksburg Railroad 
Co., at $1,000 each, due in 1902. 

. 

STOCK OF INCORPORATED COMPANIES 

100 shares of the capital stock of the Bank of California, in the 
name of Jerome Lincoln. 

271 shares of the capital stock of Colusa Co. bank st^ck, in the 
name of A. C. Whitcomb. 

90 Three (3) shares of the capital stock of the Colusa and 
Lake Railroad Company, in the name of A. C. Whitcomb, of 

par value of $100 each. 

2,000 shares of £10 each, of the Tumacacori Mining and Land 
Company (Limited), certificate in name of Charles P. Posbon, not 
endorsed. 

10 shares of Gold Canon Consolidated Mining Company, in the 
name of Jerome Lincoln. | 

4,310 shares of Gold Canon Consolidated Mining Company, in the 
name of A. C. Whitcomb. 

95 shares of the capital stock of the Rock Island Gold [and Silver 
Mining Company. 

50 shares of the capital stock of the Bella Union Gold pnd Silver 
Mining Company. 

300 shares of the capital stock of the La Grange Ditch and 
Hydraulic Mining Company. 

122607—32-4 
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200 shares of the capital stock of Eugene L. Sullivan Mining 
Company. 

100 shares of the capital stock of the Chase and Cornwall Silver 
Mining Company. 

25 shares of the capital stock of the La Esperanza Mining Com¬ 
pany. 

53 shares of the capital stock of the “ 420 ” Mining Company. 

15 shares of the capital stock of the Echo Gold and Silver Mining 
Company. 

10 shares of the capital stock of the St. Francis Precious Metal 
Mining Company. 

141 shares of the capital stock of the Union Gold and Silver 
Mining Company. 

240 shares of the capital stock of the Techattucup Silver and Gold 
Mining Company. 

501 shares of the capital stock of the San Francisco Dock and 
Wharf Company. 

91 56 shares of the capital stock of the Die Vernon Silver Min¬ 

ing Company. 

272y 2 shares of the capital stock of the Echo Extension Gold and 
Silver Mining Company. 

2.000 shares of the capital stock of the South Feather Water and 
Union Mining Company, standing in name of Jerome Lincoln. 

Sixty-six (66) coupons of California War Bonds, being coupons 
of twenty-two (22) bonds, and being coupons No. three (3) due on 
January 1st, 1855; coupons No. four (4) due January 1st, 1856, and 
coupons No. five (5) due January 1st, 1857, amounting in all to the 
sum of $2,519.87. 

Three (3) city warrants of the city of San Francisco for $1,000 
each, issued and made payable to Jesse L. Wetmore for grading 
Powell Street, and made payable for delinquent taxes under the act 
of May 30th, 1861, two of said warrants bearing date April 20th, 
1854, and one bearing date September 20th, 1854. 

PROMISSORY NOTES 

Note of E. L. Sullivan to Jerome Lincoln, dated August 1st, 1876, 
for $8,485.90, bearing interest at one per cent per month; renewed 
May 1st, 1880. 

Note of H. Gibbons to A. C. Whitcomb, dated September 1st, 1882, 
for $500, payable 
bearing interest at the rate of 
Dated April 11th, 1890. 

(Signed) J. V. Coffey, 

Judge. 
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Appendix 2 

Exhibit Two 


In the Superior Court of the State of California, in and for the City 

and County of San Francisco 

In the matter of the estate of A. C. Whitcomb, deceased. No. 7871 

old series, No. 50794 new series 


FOURTEENTH ACCOUNT OF JAMES OTIS, TRUSTEE UNDER THE WILL OF A. 

DECEASED, FROM FEBRUARY 23, 1003, TO FEBRUARY 23, 192 


jO. WHITCOMB, 


February 23, 1903, to February 23, 1904: 

Income received_J. $183,369. 46 

Expenses paid_j 62, 757.84 


1904 

February 23. To one-third of $120,611.62, balance income account 
from February 23, 1903, to February 23, 1904, credit 

account of Mrs. Louise Palmyre Vion Whitcomb_ 

“ “ To one-third of $120,611.62, balance income account 

from February 23, 1903, to February 23, 1904, credit 
account Countess Charlotte Andree Whitcomb 

Lepic_ 

93 “ “ To one-third of $120,611.62, balance income account 

from February 23, 1903, to February 23, 1904, credit; 

account Adolphe Whitcomb_ 

February 23, 1904, to February 23, 1905: 

Income received___ 

Expenses paid_ 


40, 203. 88 

40,203.87 

40,203.87 

179,026.37 
47, 475.41 


1905 

February 21. To one-third of $131,550.96. balance of income account 
from February 23, 1904, to February 23, 1905, credit; 

account Mrs. Louise Palmyre Vion Whitcomb_i 

“ “ To one-third of $131,550.96, balance of income account 

from February 23, 1904, to February 23, 1905, credit 
account Countess Charlotte Andree Whitcomb 

Lepic_ 

“ “ To one-third of $131,550.96, balance of income account 

from February 23, 1904, to February 23, 1905, credit 

account of Adolphe Whitcomb_ 

February 23, 1905, to February 23, 1906: 

Income received_ 

Expenses paid_ 

1906 

February 21. To one-third of $138,661.10, balance of income account 
from February 23, 1905, to February 23,1906, credit 

account Adolphe Whitcomb_ 

94 “ To one-third of $138,661.10, balance of income account 

from February 23, 1905, to February 23, 1906, credit 
account Mrs. Louisa Palmyre Vion Whitcomb_ 

1906 

February 21. To one-third of $138,661.10, balance of income account 
from February 23,1905, to February 23, 1906, credit 
account Countess Charlotte Andree Whitcomb 

, Lepic_ 

February 23, 1906, to February 23, 1907: 

Income received_ 

Expenses paid_ 


43,850.32 

43,850.32 

43,850.32 

187,543.97 
48,882.87 

46.220.36 

46.220.37 

46,220.37 

165,711.10 
48,074.69 
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1907 

February 23. To one-third of $117,636.41, balance income account 
from February 23, 1906, to February 23, 1907, 
credit account Mrs. Louise Palmyre Vion Whit¬ 
comb___ 

“ “ To one-third of $117,636.41, balance income account 

from February 23, 1906, to February 23, 1907, credit 
account Countess Charlotte Andree Whitcomb 

Lepic- 

“ “ To one-third of $117,636.41, balance income account 

from February 23. 1906, to February 23, 1907, credit 
account Adolphe Whitcomb_ 

95 February 23, 1907, to February 23, 1908: 

Income received_ 

Expenses paid- 

1908 

February 23. To one-third of $118,585.73, balance income account 
from February 23, 1907, to February 23, 1908, 
credit account Mrs. Louise Palmyre Vion Whit¬ 
comb_ t _ 

“ “ To one-third of $118,585.73, balance income account 

from February 23, 1907, to February 23, 190S, 
credit account Countess Charlotte Andree Whit¬ 
comb Lepic- 

“ “ To one-third of $118,585.73, balance income account 

from February 23, 1907, to February 23, 1908, 
credit account Adolphe Whitcomb_ 

February 23, 1908, to February 23, 1909: 

Income received_ 

Expenses paid- 

1909 

February 23. To one-third of $133,971.60, balance income account 
from February 23, 1908, to February 23, 1909, credit 

account Mrs. Louise Palmyre Vion Whitcomb_ 

“ “ To one-third of $133,971.60, balance income account 

from February 23, 1908, to February 23, 1909, credit 
account Countess Charlottee Andree Whitcomb 
Lepic__ 

96 “ “ To one-third of $133,971.60, balance income account 

from February 23, 1908, to February 23, 1909, 
credit account Adolphe Whitcomb- 

February 23,1909, to February 23, 1910: 

Income received_ 

Expenses paid- 

1910 

February 23. To one-third of $145,626.14, balance account income 
account from February 23, 1909, to February 23, 
1910, credit account Mrs. Louise Palmyre Vion 

Whitcomb_ 

“ “ To one-third of $145,626.14, balance account income 

account from February 23, 1909, to February 23, 
1910, credit account Countess Charlotte Andree 

Whitcomb Lepic- 

“ “ To one-third of $145,626.14, balance account income 

account from February 23, 1909, to February 23, 
1910, credit account, Adolphe Whitcomb_ 

February 23, 1910, to February 23, 1911 : 

Income received- 

Expenses paid- 


$39, 212.14 

39,212.14 

39,212.13 

164,123. 33 
45,537. 60 


39, 528. 58 

39,528.58 

39,528. 57 

183,129.13 
49,157.53 

44, 657. 20 

44,657.20 

44, 657.20 

196, 960.44 

51.334.30 

48,542.05 

48,542.05 

48,542.04 

197,134.18 

50.856.30 
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1911 

February 23. To one-third of $146,277.88, balance account income 
account from February 23, 1910, to February 23, 
1911, credit account Mrs. Louise Palmyre Vion 
Whitcomb_ 

97 “ “ To one-third of $146,277.88, balance account income 

account from February 23, 1910, to February 23, 
1911, credit account Countess Charlotte Andree 

Whitcomb Lepic-1 

“ “ To one-third of $146,277.8S, balance account income) 

account from February 23, 1910, to February 23] 

1911, credit account Adolphe Whitcomb_ 

February 23, 1911, to February 23, 1912: 

Income received-, 

Expenses paid_ 

1912 

February 23. To one-third of $137,730.30, balance account income 
account from February 23, 1911, to February 23, 

1912, credit account Mrs. Louise Palmyre Vion 

Whitcomb_ 

“ “ To one-third of $137,730.30, balance account income 

account February 23, 1911, to February 23, 1912, 
credit account Countess Charlotte Andree Whit¬ 
comb Lepic- 

“ “ To one-third of $137,730.30, balance account income 

account from February 23, 1911, to February 23, 

1912, credit account Adolphe Whitcomb_ 

98 February 23, 1912, to February 23, 1913: 

Income received_ 

Expenses paid_ 

1913 

February 23. To one-third of $150,881.32, balance account income 
account from February 23, 1912, to February 23, 

1913, credit account Mrs. Louise Palmyre Vion 

Whitcomb_ 

“ “ To one-third of $150,881.32, balance account income 

account from February 23, 1912, to February 23, i 
1913, credit account Countess Charlotte Andree 

Whitcomb Lepic_t 

“ “ To one-third of $150,881.32, balance account income 

account from February 23, 1912, to February 23, 

1913, credit account Adolphe Whitcomb_ 

February 23, 1913, to February 23, 1914: 

Income received_ 

Expenses paid_ 

1914 

February 23. To one-third of $159,399.44, balance account income 
account from February 23, 1913, to February 23, 

1914, credit account Mrs. Louise Palmyre Vion 

Whitcomb___ 

“ “ To one-third of $159,399.44, balance account income 

account from February 23, 1913, to February 23, 
1914, credit account Countess Charlotte Andree 
Whitcomb Lepic___ 

99 “ “ To one-third of $159,399.44, balance account income 

account from February 23, 1913, to February 23, 

1914, credit account Adolphe Whitcomb_ 

February 23, 1914, to February 23, 1915: 

Income received_ 

Expenses paid_ 


$48,759.30 

48, 759.29 

48, 759.29 

183,291.02 
45, 560.72 

45,910.10 

45,910.10 

45,910.10 

202,451.14 
51,569.82 

50,293.78 

50,293.77 

50,293.77 

211,432.07 
52,032.63 

53,133.15 

53,133.15 


53,133.14 

211,302.86 
50.927.64 
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1915 

February 23. To one-third of $160,375.22, balance account income 
account from February 23, 1914, to February 23, 
1915, credit account Mrs. Louise Palmyre Vion 

Whitcomb_ 

“ “ To one-third of $160,375.22, balance account income 

account from February 23, 1914, to February 23, 
1915, credit account Countess Charlotte Andree 

Whitcomb Lei tic_ 

“ “ To one-third of $160,375.22, balance account income 

account from February 23, 1914, to February 23, 
1915, credit account Adolphe Whitcomb_ 

February 23, 1915, to February 23, 1916: 

Income received_ 

Expenses paid- 

1916 

January 26. To amount credited “ undivided income account,” 
as per account, being one-third of $120,33S.2S, 
balance account from February 23, 1915, to No¬ 
vember 23. 1915_ 

100 February 23. To amount credited “ undivided income ac¬ 

count,” one-third of $41,249.48, balance income for 

quarter ending February 23, 1916_ 

“ “ To one-half of $107,725.18, balance account income 

account February 23, 1916, credit account Mrs. 

Louise Palmyre Vion Whitcomb_ 

“ “ To one-half of $107,725.18, balance account income 

account February 23, 1916, credit account Countess 
Charlotte Andree Whitcombe Lepic_ 

February 23, 1916, to February 23, 1917: 

Income received- 

Expenses paid- 

1917 

February 23. To one-third of $106,294.64, balance account income 
account from February 23, 1916, to February 23, 
1917, credit account Mrs. Louise Palmyre Vion 

Whitcomb_ 

“ “ To one-third of $106,294.64, balance account income 

account from February 23, 1916, to February 23, 
1917, credit account Countess Charlotte Andree 

Whitcomb Lepic_ 

“ “ To one-third of $106,294.64, balance account income 

account from February 23, 1916, to February 23, 
1917, credit account undivided income account_ 

February 23, 1917, to February 23, 191S: 

Income received_ 

Expenses paid_ 

101 1918 

February 23. To one third of $95,310.92, balance account 
income account from February 23, 1917, to Feb¬ 
ruary 23, 1918, credit account Mrs. Louise Palmyre 

Vion Whitcomb_._ 

“ “ To one-third of $95,310.92, balance account income 

account from February 23, 1917, to February 23, 
191S, credit account Countess Charlotte Andree 

Whitcomb Lepic_ 

“ “ To one-third of $95,310.92, balance account income 

account from February 23, 1917, to February 23, 
191S, credit account J. Henry Meyer, adminis¬ 
trator estate of Adolphe Whitcomb, deceased_ 

February 23, 1918, to February 23,1919: 

Income received_ 

Expenses paid_ 


$53,45S. 41 

53,458.41 

53, 458.40 

208, 773. 81 
47,186. 05 

40,112. 76 
13, 749.82 
53, 862. 59 

53, 862. 59 

149, 239.38 
42, 944.74 

35, 431. 55 

35,431. 55 

35,431. 54 

119, 585. 75 
24,274. 83 

31, 770. 31 

31,770. 31 

31, 770.30 

131, 806. 61 
33, 827. 62 
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1919 

February 23. To one-third of $97,978.99, balance income account 
from February 23, 1918, to February 23, 1919, 
credit account Mrs. Louise Palmyre Vion Whit¬ 
comb_ 

“ “ To one-third of $97,978.99, balance income accouht 

from February 23, 191S, to February 23, 1919, ! 
credit account Countess Charlotte Andree "Whit¬ 
comb Lepic-j_ 

“ “ To one-third of $97,97S.99, balance income account 

from February 23, 191S, to February 23, 1919, 

credit account estate of Adolphe Whitcomb, de¬ 
ceased _ 

102 February 23, 1919, to February 23, 1920: 

Income received_i_ 

Expenses paid_L 

1920 

February 24 To one-third of $109,032.09, balance income account 

from February 23, 1919, to February 23, 1920, 
credit account Mrs. Louise Palmyre Vion Whit¬ 
comb_|_ 

“ “ To one third of $109,032.09, balance income account 

from February 23. 1919, to February 23, 192Q, 
credit account Countess Charlotte Andree Whit¬ 
comb Lepic_L 

“ “ To one-third of $109,032.09, balance income account 

from February 23, 1919, to February 23, 1920, 
credit account estate of Adolph Whitcomb, de¬ 
ceased_ 

February 23, 1920, to February 23. 1921: 

Income received_i_ 

Expenses paid__ 

1921 

February 23 To one-third of $128,279.84, balance income account 

from February 23, 1920, to February 23, 1921, 
credit account Mrs. Louise Paimyre Vion Whit¬ 
comb_L 

“ “ To one-third of $128,279.S4 balance income account 

from February 23, 1920, to February 23, 192tL, 
credit account Countess Charlotte Andree Whit¬ 
comb Lepic_ T _ 

103 “ “ To one-third of $128,279.84, balance income account 

from February 23, 1920, to February 23, 1921, 
credit account Estate of Adolphe Whitcomb, 
deceased_I 

February 23, 1921, to February 23, 1922: 

Income received _,l_ 

Expenses paid-L_ 

1922 

February 23 To balance account Mrs. Louise Palmyre Vion 

Whitcomb income from February 23 to May 23, 

1921_1_ 

“ “ To one-third of $42,437.15. to four-ninths of 

$31,605.45, balance income account from February 
23, 1921, to February 23, 1922, credit accouht 

Countess Charlotte Andree Whitcomb Lepic_ r _ 

“ “ To one-third of $42,437.15, to four-ninths of 

$31,605.45, balance income account from Febru- 
23, 1921, to February 23, 1922, credit account 

estate of Adolphe Whitcomb, deceased_J__ 

“ “ To balance income account from November 23, 1921, 

to February 23, 1922, credit account estate of 

Louise P. V. Whitcomb, deceased_ l_ 

“ “ To balance income account, amount in hands of 

trustee for account estate of Louise P. V. Whit¬ 
comb, deceased, or whom it may concern__ 


$32, 659.66 

32, 659. 67 

32, 659. 66 

152, 693. 72 
43, 661. 63 

36, 344. 03 

36, 344. 03 

36,344. 03 

174,693.95 
46, 414.11 

42, 759.94 

42, 759. 95 

42, 759.95 

125, 989. 70 
51,947.10 

7, 551. 50 

28,192.50 

28,192.58 
1, 751.81 
8,354.12 
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February 23, 1922, to February 23, 1923: 

Income received__ 

Expenses paid_ 

1923 

February 23. To four-ninths of $74,959.04, balance income account 
from February 23, 1922, to February 23, 1923, 
credit account Countess Charlotte Andree Whit¬ 
comb Lepic_ 

“ “ To four-ninths of $74,959.04, balance income account 

from February 23, 1922, to February 23, 1923, 
credit account estate of Adolphe Whitcomb, 

deceased_ 

“ “ To one-ninth of $74,959.04. balance income account 

from February 23,1922, to February* 23,1923, credit 
account estate of Louise Palmyre Vion Whitcomb, 
deceased_ 

February 23, 1923, to February 23, 1924: 

Income received_ 

Expenses paid_ 

1924 

February 23. To four-ninths of $84,979.43, balance income account 
from February 23, 1923, to February 23, 1924, 
credit account of Countess Charlotte Andree Whit¬ 
comb Lepic_ 

“ “ To four-ninths of $S4,979.43, balance income account 

from February 23, 1923, to February 23, 1924, 
credit account of estate of Adolphe Whitcomb, 
deceased _ 

105 “ “ To one-ninth of $84,979.43, balance income 

account from February 23, 1923, to February 23, 

1924, credit account of estate of Louise Palmyre 

Vion Whitcomb, deceased_ 

February 23, 1924, to February 23, 1925: 

Income received_ 

Expenses paid_ 

1925 

February 23. To four-ninths of $87,311.86, balance income account 
from February 23, 1924, to February 23, 1925, 
credit account Countess Charlotte Andree Whit¬ 
comb Lepic- 

“ “ To four-ninths of $87,311.86, balance income account 

from February 23, 1924, to February 23, 1925, 
credit account estate of Adolphe Whitcomb, 

deceased_ 

“ “ To one-ninth of $87,311.86, balance income account 

from February 23, 1924, to February 23, 1925, 
credit account estate of Louise Palmyre Vion 
Whitcomb, deceased_ 

February 23, 1925, to February 23, 1926: 

Income received_ 

Expenses paid__ 

1926 

February 23. To balance income account from February 23, 

1925, to February 23,1926, credit account Countess 

Charlotte Andree Whitcomb Lepic_ 

“ “ To balance Income Account from February 23, 1925, 

to February 23, 1926, credit account estate of 

Adolphe Whitcomb, deceased_ 

“ “ To balance income account from February 23, 1925, 

to February 23, 1926, credit account estate of 
Louise Palmyre Vion Whitcomb, deceased_ 

February 213, 1926, to February 23, 1927: 

Income received- 

Expenses paid- 


$145,509.32 
70,550.28 


33,315.13 

33,315.13 

8,328.78 

153,347.88 
68,368. 45 


37, 768.63 


37,768.63 


9,442.17 

149,182.71 
61,870.85 


38,805.26 

38, 805.26 

9,701.34 

146,399.92 
65,295.55 

37,108.71 
37,108. 70 

6,886.96 

147,430.42 

75,515.49 
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1927 




February 23. To balance income account from February 23, 1926, 
to February 23, 1927, credit account Countess 

Charlotte Andree Whitcomb Lepic_ $35,957.46 

“ “ To balance income account from February 23, 1926, 

to February 23, 1927, credit account estate of 

Adolphe Whitcomb, deceased_i_ 35,957.47 

February 23,1927, to February 23, 1928: 

Income received_ 

Expenses paid_ L 

1928 

February 23. To Balance income account from February 23, 1927, 
to February 23, 1928, credit account Countess 

Charlotte Andree Whitcomb Lepic_ 

“ To balance income account from February 23, 1927, 
to February 23, 1926, credit account estate of 

Adolphe Whitcomb, deceased_L 

Dated August 28, 1928. 

James Ons, Trustee. 


\ 


146,171.27 
73,576. 76 




si 


107 


36,297.25 


36,297.26 


m 




am the sur- 
Whitcomb, 




sias 


IttjM 


108 State of California, 

City and County of San Francisco ss. 

James Ons, being duly sworn, deposes and says: I 
viving trustee under and by the will of said A. C.I 
deceased. The foregoing account being filed as and for the four¬ 
teenth account of the trusteeship of the trust estate created by said 
will is in all respects just and true, and according to the best of my* 
knowledge, information, and belief, contains a lull, true, and par¬ 
ticular account of all receipts and disbursements on account of said 
trust estate from the 23rd day of February, 1903, to the 23rd day of 
February, 1928, and of all sums of money belonging to said trust 
estate and of all property, real and personal, which have come into 
the hands of the trustees or which have been received by any other 
person or persons by my order or authority, and I do not know of 
any error or omission in the said account to the prejudice of any per¬ 
son or persons interested in said trust estate. 

James Ons. 

Subscribed and sworn to before me this 28th day of 
(seal.) Frank L. Owen, '/ : L 

Notary Public in and for the City and Comity of 

San Francisco , State of California. 




— 

.ugust, 1928. 
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I 

In the Superior Court of the State of California, in and for the City 


and County of San Francisco 


. ij:?. 


In the Matter of the Estate of A. C. Whiacomb, deceased. No. 7871 

old series, No. 50794 new series. 




PETITION FOR SETTLEMENT OF FOURTEENTH ACCOUNT OF TRUSTEE 


. . ' 


The petition of James Otis, as trustee under the will of A. C. 

_ * * — 


Whitcomb, deceased, respectfully shows: 

That he is the surviving trustee of the trust created by the will of 
the above named decedent 
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That said will was admitted to probate in the above entitled court 
and the estate of said decedent distributed upon certain trusts in 
said will set forth, and that your petitioner is the surviving trustee 
of said trusts. 

That as various times' your petitioner and his predecessors, as such 
trustee, filed their accounts in said court and that said accounts 
were settled by said court. That the last account so filed and settled 
was the thirteenth annual account of your petitioner as such trustee 
covering the period from February 23, 1902, to February 23, 1903, 
and settled, allowed and approved by the Hon. J. V. Coffee, April 7, 
1903. That all of said proceedings were had and taken prior to the 
fire of April 18, 1906, and that all the records of said preceedings in 
the above entitled court have been destroyed. 

110 That subsequent to said thirteenth annual account, your 
petitioner filed in the above-entitled court no accounts as 

such trustee, but such accounts were rendered annually in writing 
to the beneficiaries of said trusts and accepted by them. 

That the account filed herewith as the fourteenth account of your 
petitioner shows the amount of the receipts and disbursements of 
your petitioner, as such trustee, during the twenty-five years com¬ 
mencing February 23, 1903, and ending February 23, 1928. That 
the details of said receipts and disbursements are set forth in said 
accounts annually rendered to the beneficiaries of said trust and in 
the books and records of your petitioner. That said details are 
voluminous and that it is not practical for your petitioner to present 
said details or file them in this court, but that your petitioner offers 
to produce the same in court upon the hearing of this petition, and 
prays that they be deemed to constitute a part of said account as so 

Wherefore, your petitioner prays that the account filed herewith 
may be settled, allowed, and approved as filed. 

Pillsbury, Madison & Sutro, 

Attorneys for Petitioner, 

111 In the Superior Court of the State of California, in and 

for the City and County of San Francisco 

In the matter of the estate of A. C. Whitcomb, deceased. 

No. 7871 old series, No. 50794 new series 


OBJECTIONS TO THE FOURTEENTH ACCOUNT OF JAMES OTIS, TRUSTEE 

Napoleon Charles Louis Lepic and Charlotte de Rochechouart 
oppose the allowance and approval of the fourteenth account of 
James Otis, as trustee under the will of A. C. Whitcomb, deceased, 
filed in the above-entitled matter, and by way of objection to said 
account respectfully show: 

1. That opponents are beneficiaries of the trust under the will 
of said decedent and entitled, upon the termination of said trust, 
to take and receive, intact, from the trustee one quarter each of the 
trust estate. 

2. That a great part of said trust estate is, and has been through¬ 
out the years 1913 to 1927, inclusive, invested in buildings and lm- 
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provements subject to deterioration and depreciation and which 
have deteriorated and depreciated in value as follows: 


Year Amount 

1913 -$23, 751. 00 

1914 _ 23, 070. 00 

1915 _ 23, 74S, 00 

1916_ 31, 24S. 00 

112 1917_ 41, 222. S3 

1918_ 55, 302. 96 

1919 _ 56,273.93 

1920 _ 55. 5S5. 23 

1921 _ 43, 003.16 


Year Amount 

1922 __$39,408.00 

1923 _ 39,408.00 

1924 _ 39,258.00 

1925 _ 39,108.00 

1926 _ 55,833.00 


1927_I_ 56,214.00 


Total depreciation_ 622,434.11 


that no reserves or other provision for such depreciation have been 
made by the trustee from the gross income of the trust estate; 
that said sum of $622,434.11 has been paid out by the trustee to the 
beneficiaries of said trust entitled to the income thereof, as income, 
thus impairing in a like amount the principal of the trust estate; 
and that said sum of $622,434.11 is included in the payments to 
income beneficiaries set up in said fourteenth account ahd for which 
the trustee takes credit therein. 

3. That upon sales of bonds and real property of th^ trust estate 
losses have been sustained as follows: 


In 1922_$4, S12. 50 

1923_ 22,955.19 

1925_ 1,875. 58 


Total losses_ 29, 643. 27 


reducing the capital in said amount; that the trustee has made no 
provision out of the gross income of the trust estate to make 
113 good such losses of capital; and that the whole bf said gross 
income has been paid out by the trustee, according to said 
fourteenth account. 

Wherefore, opponents pray that the trustee be charged with 
$622,434.11 for depreciation and $29,643.27 for losses suffered by the 
principal of the trust estate. 

W. H. Lawrence, 
Attorney for opponents. 

State of California, 

City and County of San Francisco , ss. 

W. H. Lawrence being duly sworn, says that he is the attorney of 
Napoleon Charles Louis Lepic and Charlotte de Rochechouart, the 
opponents who present the foregoing objections in the above entitled 
matter; that the said objections are true; that both of the said op¬ 
ponents are absent from the City and County of San Francisco, 
where deponent resides and has his office, and for that reason de¬ 
ponent makes this verification. 

W. H. Lawrence. 


till 


.■■'i ‘%y 

■ •' '\7&i 

gap 


Signed and sworn to before me this 6th day of September, 1928. 
(seal.) Marie Forman, 


(seal.) Marie Forman, 

Notary Public in and for the City and County of San Francisco , 
State of California. . 




' v.' ii*- 




m 


m 


few. 
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Appendix 5 
Exhibit 5 

i 

In the Superior Court of the State of California, in and for the 

City and County of San Francisco 

In the matter of the estate of C. A. Whitcomb, deceased. No. 7871 

old series, No. 50794 new series. 

ANSWER OF TRUSTEE TO OBJECTIONS TO FOURTEENTH ACCOUNT 

James Ons, as trustee under the will of A. C. Whitcomb, deceased, 
answering the objections of Napoleon Charles Louis Lepic and Char¬ 
lotte de Kochechouart to his fourteenth account on file herein, ad¬ 
mits, denies, and alleges as follows: 


Admits the allegations in paragraph 1. 


•vvSuv 


Admits the allegations in paragraph 2, and in this behalf alleges 
that the disbursements made in said fourteenth account were made 
without deduction of reserves or other provision for the deprecia¬ 
tion mentioned in said paragraph, under and pursuant to the advice 
of counsel learned in the law retained by said trustee, to the effect 
that under and by virtue of the terms of said trust it was the duty of 
said trustee to make such disbursements without such deduction; 
that said trustee does not know now whether said advice was cor¬ 
rect or not, and prays that this court may decide upon the 
115 correctness of said claim so advanced by objectors herein, for 
the future guidance of said trustee; that by reason of the 
fact that these payments have been made for many years without 
objection, in good faith, and on the advice of counsel, it is neither 
fair, just, nor equitable that said trustee be charged on account 
thereof, save and except to the extent that trustee may be able to 
reclaim from the recipients of said disbursements such amounts as 
the court may hold to have been erroneously paid to them. 

. Ill 

Admits the allegations of paragraph 3, and in this behalf alleges 
that since the creation of said trust, large gains and profits have 
been made through sales and other dealings in bonds and real prop¬ 
erty of the estate, and that said profits have been applied in increas¬ 
ing the capital of said trust estate; that such increases in the capital 
of said trust estate amount to a sum largely in excess of the 
amount stated in said paragraph, $29,643.27, and that if said sums 
mentioned in said paragraph are to be deducted from the income of 
the trust estate, then said other sums largely exceeding them are to 
be added to the amount distributable as income of said trust estate, 
and the capital thereof reduced accordingly. 

Pidlsbury, Madison & Sutro, 

A ff/um 






Attorneys for Trustee . 


DAVID BTJBNET VS. MABGUEBITE T. WHITCOMB 


116 State of California, 

City and County of San Francisco , ss . 

James Otis, being first duly sworn, deposes and says: That he is 
the trustee named in the foregoing answer, that he has read said 
answer and knows the contents thereof and that the same is true of 
his own knowledge except as to the matters therein stated on infor¬ 
mation or belief, and as to those matters, that he believes! it to be true. 

James Otis. 

Subscribed and sworn to before me this 11th day of September, 
1928 . 

(seal.) Frank L. Owen, 

Notary Public in and for the City and County 

of San Francisco , State of California 


Appendix 6 


Exhibit 6 


In the Superior Court of the State of California, in and for the 

City and County of San Francisco 


In the matter of the estate of A. C. Whitcomb, deceased. No. 7871 

old series, No. 50794 new series 


ORDER AND DECREE SETTLING ACCOUNT 


James Otis, as trustee under the will of A. C. Whitcomb, deceased, 
having on the 5th day of September, 1928, rendered for settlement 
his fourteenth account of his administration of said irust for the 
period from the 23rd day of February, 1903, to and ijacluding the 
23rd day of February, 1928, and Napoleon Charles Lords Lepic and 
Charlotte de Rochechouart having on the 7th day ot September, 
1928, filed their objections in writing to the said account, and said 
account and said objections coming on regularly to be heard this 
19th day of September, 1928, proof having been made to the satis¬ 
faction of the court that notice of the fifing and hearing of said 
account has been given as required by law, and proof having been 
made and the court now finding that said account is in all respects 
full, true and correct, except as hereinafter stated: 

It is hereby ordered, adjudged and decreed that the objection of 
said Napoleon Charles Louis Lepic and Charlotte de Rochechouart 
to said account that no reserve or other provision for annual 
118 depreciation for the years 1913 to 1927, both inclusive, as set 
forth in said objections, has been made, be, and the same is 
hereby, sustained; that the amount specified in said objections for 
each of said respective years from 1913 to 1927 is a proper amount 
to be allowed for depreciation, according to the rates of depreciation 
as prescribed and used by the Government of the United States in 












a®?™ 

a 


I 
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connection with Federal income-tax returns, said amount for each 
of said respective years being as follows, to wit: 


Year 

Amount 

Year 

Amount 

1913 _ _ _ 

-$23,751.00 

1921_ 

_$43,003.16 

1914_ 

_ 23,070. 00 

1922_ 

_ 39, 408.00 

1915_ __ 

_ 23, 74S. 00 

1923_ _ . 

. _ 39,408.00 

1916_ 

_ __ 31,248.00 

1924 _ _ . 

__ _ 39,258.00 

1917_ 

__ 41,222.83 

1925_ 

_ 39,108.00 

1913_ 

_ __ 55,302.96 

1926_ 

_ 55,833. 00 

1919__ 

_ _ __ 56.273.93 

1927 _ 

_ 56, 214.00 

1920_ 

_ 55, 5S5. 23 




that James Otis, the said trustee, made the disbursements as stated 
in his said fourteenth account without deduction of reserves or other 
provision for depreciation, under and pursuant to the advice of 
counsel learned in the law and retained by said trustee, to the effect 
that under and by virtue of the terms of said trust it was 
119 the duty of said trustee to make such disbursements without 
such deduction; that said trustee in making said disburse¬ 
ments without such deduction was entitled to rely upon the said 
advice of the said counsel, and that said disbursements were so made 
by said trustee in good faith and without objection on the part of 
either the said Napoleon Charles Louis Lepic and/or the said Char¬ 
lotte de Rochechouart, or any other person interested in said trust, 
and that no personal liability of any kind or nature should or does 
attach to said trustee or to said James Otis by reason of having made 
said disbursements, or any of them, without deductions. 

It is further ordered, adjudged, and decreed that the recipients of 
the income of said trust estate during the period from February 23, 
1913, to February 23, 1927, repay to the said trustee the respective 
amounts received by them during the years 1913 to 1927, both inclu¬ 
sive, as set forth in the said objections of the said Napoleon Charles 
Louis Lepic and Charlotte de Rochechouart as the respective amount 
which should have been retained by said trustee as a reserve for de¬ 
preciation for each said years 1913 to 1927, both inclusive, by making, 
executing, and delivering to said trustee their respective promissory 
notes, payable without interest at the termination of said trust to the 
order of "the remaindermen under said trust as they may be deter¬ 
mined to be at the time of the termination of said trust. 


It is further ordered, adjudged, and decreed that from and after 
the year ending February 23, 1927, and until the termination of said 
trust, the said trustee withhold annually as a reserve for depreciation 
from the income from the trust property such an amount as may be 
proper according to the rules and regulations prescribed by the 
Government of the United States in connection with income-tax re¬ 
turns, and if there be no such rules or regulations then such an 
amount as may be reasonable and proper. 

120 It is further ordered, adjudged and decreed that the objec¬ 
tion contained in the third paragraph of the objections of the 
said Napoleon Charles Louis Lepic and Charlotte de Rochechouart, 
with reference to losses sustained on sales of bonds and real prop¬ 
erty, be, and the same is hereby, disallowed. 

Done in open court this 19th day of September, 1928. 

Frank H. Dunne, Judge . 
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Appendix 7 
Exhibit 7 


In the Superior Court of the State of California, in 

City and County of San Francisco 


61 


and for the 


In the matter of the estate of A. C. Whitcomb, deceased. No. 7871 
old series, No. 50794 new series. 


AMENDED ORDER AND DECREE SETTLING ACCOUNT 

i 

. 1 

James Otis, as trustee under the will of A. C. Whitcomb, deceased, 
having on the 5th day of September, 1928, rendered for settlement 
his fourteenth account of his administration of said trust for the 
period from the 23rd day of February, 1903, to and including the 
23rd day of February, 1928, and Napoelon Charles Louis Lepic and 
Charlotte de Rochechouart having on the 7th day of September, 
1928, filed their objections in writing to the said account, and said 
account and said objections coming on regularly to be heard this 
19th day of September, 1928, and Alfred Sutro, Esq., having ap¬ 
peared as counsel for James Otis, trustee under the will of A. C. 
Whitcomb, deceased, and W. H. Lawrence, Esq., having appeared 
as counsel for Napoleon Charles Louis Lepic and for fcharlotte de 
Rochechouart, and Aylett R. Cotton, Esq., having Appeared as 
counsel for John Freuler, as guardian of the estate of Louise Adol- 
phine France Emmanuelle Whitcomb, a nonresident minpr, as guard¬ 
ian of the estate of Lydia Louise Ida Whitcomb, a nonresident minor, 
and as administrator of the Estate of Louise Pajlmyre Vion 
Whitcomb, deceased, and Clarence Shuey, Esq., having i appeared as 
. counsel for Countess Charlotte Andree Whitcomb Lepic and 
122 for Marguerite Thuret Whitcomb, and Rufus Hatch Kimball, 
Esq., having appeared as counsel for Harvard College, and 
proof having been made to the satisfaction of the court that notice 
of the filing and hearing of said account has been givei^ as required 
by law, and proof having been made and the court now finding that 
said account is in all respects full, true and correct, except as 
hereinafter stated: 

* It is hereby ordered, adjudged, and decreed that the objection of 
said Napoleon Charles Louis Lepic and Charlotte de Rochechouart 
to said account that no reserve or other provision for annual depre¬ 
ciation for the years 1913 to 1927, both inclusive, as set forth in said 
objections, has been made, be, and the same is hereby sustained; that 
the amount specified in said objections for each of said respective 
years from 1913 to 1927 is a proper amount to be allowed for depre¬ 
ciation, said amount for each of said respective years being as 
follows, to wit: 


Tear Amount 

1913 _$23.751.00 

1914 _ 23,070.00 

1915 _ 23,748.00 

1916 _ 31,248.00 

1917 _ 41,222.83 

1918 _ 55,302.96 

1919 _ 56,273.93 

1920 _ 55,585.23 l 


Tear 

1921 _-I 

1922 _i_ 

1923 _I. 

1924_ T 

123 1925_| 

1926_ 

1927_ 


Amount 
$43,003.16 
39,408.00 
39,408.00 
39,258.00 
39,108.00 
55,833.00 
56,214.00 
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that James Otis, the said trustee, made the disbursements as stated 
in his said fourteenth account without deduction of reserves or other 
provision for depreciation, under and pursuant to the advice of 
counsel learned in the law and retained by said trustee, to the 
effect that under and by virtue of the terms of said trust it was the 
duty of said trustee to make such disbursements without such deduc¬ 
tion ; that said trustee in making said disbursements without such de¬ 
duction was entitled to rely upon the said device of the said counsel, 
and that said disbursements were so made by said trustee in good 
faith and without objection on the part of either the said Napoleon 
Charles Louis Lepic and/or the said Charlotte de Rochechouart, or 
any other person interested in said trust, and that no personal lia¬ 
bility of any kind or nature should or does attach to said trustee or 
to said James Otis by reason of having made said disbursements, 
or any of them, without deductions. 

It is further ordered, adjudged, and decreed that the recipients 
of the income of said trust estate during the period from February 
23, 1913, to February 23 1927, repay to the said trustee the respec¬ 
tive amounts received by them during the years 1913 to 1927, both 
inclusive, as set forth in the said objections of the said Napoleon 
Charles Louis Lepic and Charlotte de Rochechouart as the respec¬ 
tive amount which should have been retained by said trustee as a 
reserve for depreciation for each said years 1913 to 1927, both 
inclusive. 

It is further ordered, adjudged, and decreed that from and after 


the year ending February 23, 1927, and until the termination 


ang ... 

124 of said trust, the said trustee withhold annually as a reserve 
for depreciation from the income from the trust property 
such an amount as may be proper according to the rules and regula¬ 
tions prescribed by the Government of the United States in con¬ 
nection with income tax returns, and if there be no such rules or 
regulations then such an amount as may be reasonable and proper. 

It is further ordered, adjudged, and decreed that the objection con¬ 
tained in the third paragraph of the objections of the said Napoleon 
Charles Louis Lepic and Charlotte de Rochechouart, with reference« 
to losses sustained on sales of bonds and real property, be, and the 
same is hereby, disallowed. 

Done in open court this 19th day of September, 1928. 

Frank H. Dunne, 

Judge. 


Ofcv. — 
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Appendix 8 


Exhibit 8 

$305,867.06. 

San Francisco, California, 
w January 17 , 1929. 

For value received we, jointly and severally promise James Otis, 
trustee under the will of A. C. Whitcomb, deceased, at the termina¬ 
tion of said trust, to pay the sum of three hundred five thousand, 
eight hundred sixty-seven and 06/100 dollars ($305,867.06) in gold 
com of the United States of America, without interest, to the order 




Jm»f. 


BSKkM'; 
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of the remaindermen under said trust as they may be determined to 
be at said termination. 

Charlotte Andree Whitcomb Lepic, 
Napoleon Charles Louis Lepic, 

Charlotte de Rochechouart, 

By John Freuljer, 

Their Attorney in Fact. 

126 Appendix 9 

Exhibit 9 

$118,353.85. 

San Francisco, California, 

January 17 , 1929. 

For value received I promise James Otis, trustee under the will of 
A. C. Whitcomb, deceased, at the termination of said trust to pay the 
sum of one hundred eighteen thousand, three hundred fifty-three and 
85/100 dollars ($118,353.85) in gold coin of the United States of 
America, without interest, to the order of the remaindermen under 
said trust as they may be determined to be at said termination. 

Louise A. F. E. Whitcomb, 
By John Freuler, 

Her Guardian. 

127 Appendix 10 


Exhibit 10 


$639,159.35. San Francisco, California, 

J armory 27, 1929. 

For value received I promise James Otis, trustee under the will 
of A. C. Whitcomb, deceased, at the termination of said tRust to pay 
the sum of sixty-nine thousand, one hundred fifty-nine and %o 
dollars ($69,159.35) in gold coin of the United States of America, 
without interest, to the order of the remaindermen under said trust 
as they may be determined to be at said termination. 

Marie Marguerite Thuret Whitcomb. 

By John Freuler, 

Her Attomey\in Fact. 

128 Appendix 11 

Exhibit 11 j 

$118,353.85. San Francisco, California, 

J armory 27, 1929. 

For value received I promise James Otis, trustee under the will of 
A. C. Whitcomb, deceased, at the termination of said trust, to pay 
the sum of one hundred eighteen thousand, three hundred fifty-three 
and dollars ($118,353.85) in gold coin of the United States 
of America, without interest, to the order of the remaindermen under 
said trust as they may be determined to be at said termination. 

Lydia Louise Ida Whitcomb. 

By John Freuler, 

Her Ghucrdian. 


122607—82-5 
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129 In the Court of Appeals of the District of Columbia 

David Burnet, Commissioner of Internal Revenue, petitioner 

v. 

Marguerite T. Whitcomb, respondent 
Docket No. 16117 


Praecipe for record 


Filed April 14, 1932 


To the clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the clerk of the 
Court of Appeals of the District of Columbia, copies duly certified 
as correct of the following documents and records in the above- 
entitled cause in connection with the petition for review by the 
said Court of Appeals of the District of Columbia, heretofore filed 
by the Commisioner of Internal Revenue. 

1. Docket entries of the proceedings before the board. 

2. Pleadings before the board, (a) Petition, including annexed 
copy of deficiency letter, (b) Answer. 

3. Findings of fact, opinion and decision of the board. 

4. Petition for review, together with proof of service of notice 
of filing petition for review and of service of a copy of petition for 
review. 

5. Statement of the evidence as settled and allowed. 

6. Order enlarging time for the preparation of the evidence and 

^ ^ XT j • ill* 

Not mcluded in 


(Signed) C. M. Charest, 
General Counsel Bureau of Interned Revenae. 


tor tne transmission ana delivery ot tne recora. 
transcript. 

7. This praecipe. 



Service of a copy of the within praecipe is hereby admitted this 
13th day of April, 1932. 

i W. W. Spalding, 

Attorney for Respondent. 

130 Commissioner of Internal Revenue, petitioner 


Marguerite T. Whitcomb, respondent 
* Docket No. 16117 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages 1 to 129, inclusive, contain 
and are a true copy of the transcript of record, papers, and proceed¬ 
ings on file and ot record in my office as called for by the praecipe in 
the appeal (or appeals) as above numbered and entitled. 
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In testimony whereof, I hereunto set my hand and affix the seal 
of the United.States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 25th day of April A. D. 1932. 

[seal.] B. D. Gamble, Clerk. 

131 United States Board of Tax Appeals 

Commissioner or Internal Revenue, petitioner 

V8. 

Marguerite T. Whitcomb, respondent 
Docket No. 16117 


Order enlarging time 
For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of the 
record sur petition for review of the above-entitled proceeding in the 
Court of Appeals for the District of Columbia, be and it is hereby 
extended to May 20, 1932. 

(Signed) Logan Morris, 

Member. 

Dated: Washington, D. C, April 18 , 1932. 

A true copy: Teste. 

[seal.] B. D. Gamble, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals 


Commissioner of Internal Revenue, petitioner, 


vs. 

Marguerite C. Whitcomb, respondent 
Order enlarging time 

Upon motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of evidence and for trans¬ 
mission and delivery of the record sur petition for review of the 
above entitled proceeding by the Court of Appeals for the District 
of Columbia, be and it is hereby extended to April 20, 1932. 

(Signed) Logan Morris, 

Member. 

Dated: Washington, D. C., February 12, 1932. 

A true copy: Teste. 

[seal.] 

B: D. 

Clerk U. S. Board of 

(Indorsement on cover:) Board of Tax Appeals. No. 5664. 
David Burnet, Commissioner of Internal Revenue, appellant, vs. 
Marguerite T. Whitcomb, by John Freuler, Agent. Court of . 
Appeals District of Columbia. Filed Apr. 30, 1932. Henry W. 
Hodges, clerk. 

H. S. COVERNHEIIT MIN TIB 8 OfflCC■ USX 


Gamble, 

Tax Appeals. 




In the Courtof Appeals of the District of 

Columbia 

' ■ ■' April Term. 1932 


David Burnet, Commissioner of Internal 
. - - Revenue, petitioner ■ 


Marguerite T. Whitcomb, by John Freulfjr. 

Agent, respondent • : - 


ON PETITION: TO. REVIEW: THE DECISION OF THE UNITED 
- •• ^STATES HOARD OF TAX APPEALS' - ■ - 


•- Gv A. YOUNGQUIST, 

. 'i * ; Assistant Attorney General-. 

' SEWALL KEY, ^ . 

- Wl. CUTLEB THOfiCPSOlT, g 

a - Special -Assistants to the Attorney General 

C. M. CHABEST, 

General Cozumel, Bureau of Internal Rcvenuc,y.. <- r 

BEA^niTT 3SL EVANS,/ 

Special Attorney, Bureau of Internal Revenue, 

• - ' Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 I 

No. 5664 

David Burnet, Commissioner of Internal Reve- 

nue, petitioner 

v . 

Marguerite T. Whitcomb, by John 

Agent, respondent 

ON PETITION TO REVIEW THE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 




BRIE F FOR PETITIONER 

PREVIOUS OPINION 

The only previous opinion in the present ease is 
that of the United States Board of Tax Appeals 
(R. 15), which is reported in 22 B. T. A. 118. 

JURISDICTION 

The appeal in the above-entitled cause involves 
a deficiency in income taxes for the calendar year 
1921 in the sum of $524.78 as determined by the 

Commissioner of Internal Revenue (R. 16) and is 

(i) 


taken from a decision (order of redetermination) 
of the Board of Tax Appeals entered on June 25, 
1931, fixing the deficiency at $31.89 (R. 24-25). 
The case is brought to this Court by petition for re¬ 
view filed December 22, 1931 (R. 25), pursuant to 
the provisions of the Revenue Act of 1926, c. 27, 
Sections 1001-1003, 44 Stat. 9, 109-110. 

QUESTIONS PRESENTED 

1. Whether the life beneficiary, under a testa¬ 
mentary trust, is entitled to a deduction for depre¬ 
ciation of the corpus of the trust notwithstanding 
she receives her full share of the accruing income 
undiminished on account of a depreciation reserve 
or otherwise. 

2. Whether, in the event the foregoing question 
be answered in the negative, the operation of the 
principle may be avoided by the entry of an order 
of a state probate court in a friendly settlement of 
the trustee’s account years after the taxable period 
purporting to restore to the trustee as a deprecia¬ 
tion Reserve certain portions of the income there¬ 
tofore distributed. 

[By stipulation of the parties and with the ap¬ 
proval of the Court, the decision of this case will be 
adopted as determinative of the following num¬ 
bered cases now pending before the Court: Nos. 
5665, 5666, 5667, 5669, 5676, 5671, 5672, 5673, 5674, 
amd 5675. In each of the said numbered cases the 
issue is identical with that in the ease at bar, with 
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the exception of differences in the amoujnts in¬ 
volved and the taxable years. All record refer¬ 
ences herein will be to the appeal in Commissioner 
v. Marguerite T. Whitcomb, No. 5664, although the 
record has also been printed in Nos. 5665 and 5667.] 

STATUTES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 219. (a) That the tax imposed by sec¬ 
tions 210 and 211 shall apply to the income 
of estates or of any kind of property held in 
trust, including— 

* * * * * 

(4) Income which is to be distributed to 
the beneficiaries periodically, whether or not 
at regular intervals, and the income collected 
by a guardian of an infant to be held or dis¬ 
tributed as the court may direct. 

***** 

(d) In cases under paragraph (4) of sub¬ 
division (a), and in the case of any mcome 
of an estate during the period of administra- 
tion or settlement permitted by subdivision 
(c) to be deducted from the net income upon 
which tax is to be paid by the fiduciary, the 
tax shall not be paid by the fiduciary, but 
there shall be included in computing the net 
income of each beneficiary that part of the 
income of the estate or trust for its taxable 
year which, pursuant to the instrument or 
order governing the distribution, is dis¬ 
tributable to such beneficiary, whether dis¬ 
tributed or not, or, if his taxable year is dif- 
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ferent from that of the estate or trust, then 
there shall be included in computing his net 
income his distributive share of the income 
of the estate or trust for its taxable year 
ending within the taxable year of the bene¬ 
ficiary. In such cases the beneficiary shall, 
for the purpose of the normal tax, be allowed 
as credits, in addition to the credits allowed 
to him under section 216, his proportionate 
share of such amounts specified in subdi¬ 
visions (a) and (b) of section 216 as are re¬ 
ceived by the estate or trust. 

Revenue Act of 1924, c. 234,43 Stat. 253: 

Sec. 219 (b) Except as otherwise pro¬ 
vided in subdivisions (g) and (h), the tax 
shall be computed upon the net income of 
the estate or trust, and shall be paid by the 
fiduciary. The net income of the estate or 
trust shall be computed in the same manner 
and on the same basis as provided in section 
212, except that— 

***** 

(2) There shall be allowed as an addi¬ 
tional deduction in computing the net in¬ 
come of the estate or trust the amount of 
the income of the estate or trust for its tax¬ 
able year which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, 
and the amount of the income collected by a 
guardian of an infant which is to be held or 
distributed as the court may direct, but the 
amount so allowed as a deduction shall be 
included in computing the net income of the 
beneficiaries whether distributed to them or 




not. Any amount allowed as a deduction 
under this paragraph shall not be allowed 
as a deduction under paragraph (3) in the 
same or any succeeding taxable year; 

Section 219 (b) (2) of the Revenue Act df. 1926, 
c. 27, 44 Stat. 9, reenacts verbatim the correspond¬ 
ing subsection of the Revenue Act of 1924. 

[The associated appeals relate to the taxable 
years 1921 to 1926. For that reason, as a matter of 
convenience to the Court, we have included parallel 
references to the 1924 and 1926 Acts although we 
do not rely upon any differences in the provisions 
of the three statutes.] 

STATEMENT OF FACTS 

The findings of fact of the Board of Tax ^ppeals 
(R. 16-19) may be restated for present purposes as 
follows: 

Louise P. V. Whitcomb was from sometime in 
1889 until her death on June 14, 1921, the widow 
of A. C. Whitcomb, deceased. Charlotte A. W. 
Lepic is the daughter of the said A. C. Whitcomb, 
deceased. Marguerite T. Whitcomb (the respond¬ 
ent herein), Louise A. Whitcomb, and Ljrdia L. 
Whitcomb are the widow and two children of 
Adolph Whitcomb, deceased, who was the son of 
A. C. Whitcomb, deceased. 

The said A. C. Whitcomb died in the year 1889, 
a resident of the State of California, leaving a last 
will and testament which was duly admitted to 
probate and record by the Superior Court of the 


State of California, in and for the City and County 
of San Francisco. Said last will and testament 
provided, among other things, as follows: 

7th. I give to my hereinafter named Exec¬ 
utor, Jerome Lincoln, of said San Francisco, 
all the rest of my property, real, personal or 
mixed, except what I may have in France, 
of every kind and nature and not herein¬ 
before disposed of, after the payment of my 
debts, in Trust, nevertheless, to pay over to 
my said wife, Louise Palmyre Vion Whit¬ 
comb, one-third part of the interest thereon 
or income therefrom, for and during her 
natural life, and the other two-thirds parts 
to my two children, born of her; one, Adolph, 
born on or about the 23rd day of February, 
1880, and the other, Charlotte Andree, born 
on or about the 4th day of December, 1882, 
with the reversion or remainder of the 
whole three-thirds parts to the descendants 
1 “per stirpes’’ of the said two children, if 
any be alive at the time of the death of the 
said two children; and if none be alive at that 
time, to Harvard College, in conformity with 
the provisions named or indicated in Section 
Six (6) of this Will, having reference to 
said Harvard College. 

"Substantially the above language was carried over 
into the decree of distribution. (R. 36, 41 -45.) 

The said will contained no directions in regard 
to the manner in which the income from the trust 
should be computed, accounts kept, or depreciation 
provided for. 
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James Otis was appointed a trustee of said trust 
on February 23,1896. He has acted as such trustee 
continuously since that date, and since the year 
1905 he has been the sole trustee of said trust. 

The original trust estate consisted largely of 
cash, bonds, stocks, and notes. On February 23, 

1906, the trust estate consisted of bonds, corporate 
stocks, cash, and promissory notes secured by mort¬ 
gages, of a total value of more than $3,000,000, and 
certain parcels of real estate, most of which were 
in San Francisco. On April 18,1906, the San Fran¬ 
cisco earthquake and fire occurred. All of the im¬ 
provements on the San Francisco real estate owned 
by the trust were destroyed by the fire, including 
those on the large parcel at Eighth and Market 
Streets, which the trust still owns and on which the 
Hotel Whitcomb now stands. Some time after the 
San Francisco fire the trustee of the said) trust 
adopted the policy of improving the real estate 
owned by the trust and of converting the other as¬ 
sets of the estate to accomplish that purpose. As a 
result of said policy and of the acquisition of addi- . 

i 

tional parcels of real estate, the assets of the trust 
for several years prior to 1921, and duriijig the 
years 1921 to 1926, inclusive, consisted almost en¬ 
tirely of improved real estate, including the Whit¬ 
comb Hotel and its furniture and equipmentL The 
last item represented an investment of more than 

$ 2 , 000 , 000 . ' i ■ -lltl 
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During the years 1921 to 1926, inclusive, the trust 
estate suffered exhaustion, wear and tear, as fol¬ 
lows : 


1921 _$43,003.16 

1922 _ 39,408.00 

1923 _ 39,408.00 


1924 _$39,258.00 

1925 _ 39,108.00 

1926 _ 55,833.00 


The trustee or trustees of said trust made pay¬ 
ments of the income from the trust in equal shares 
to the widow and two children of A. C. Whitcomb, 
until the death of his son Adolph, which occurred 
on September 5,1914. The testator’s widow, Louise 
P. Y. Whitcomb, died on June 14,1921. During the 
years; 1921 to 1926, inclusive, the income from said 
estate was paid as follows: 

1921. 1/3 to Louise P. Y. Whitcomb until 
her death on June 14, 1921, and 
thereafter 1/9 to her estate; 

1/3 to Charlotte A. W. Lepic until 
June 14,1921, and thereafter 4/9; 

1/3 to the widow and two children of 
Adolph Whitcomb, namely Mar¬ 
guerite T. Whitcomb, Lydia L. 
Whitcomb and Louise A. F. E. 
Whitcomb, until June 14,1921, and 
thereafter 4/9; 

1/9 to the estate of testator’s widow, 
Louise P. Y. Whitcomb; 

1922, 4/9 to the testator’s daughter, Char- 
1923,. latte W. Lepie; 


1924, { 4/9 to the widow and two children of 


and 

1925 


the testator’s son, namely. Mar¬ 
guerite T. Whitcomb, Lydia L. 
Whitcomb, and Louise aL F. E. 
Whitcomb. 
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1926, 


1/2 to the testator’s daughter, Char¬ 
lotte A. W. Lepic; 
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1/2 to the widow and two children of 
the testator’s son, namely, Mar¬ 
guerite T. Whitcomb, Lydia L. 
Whitcomb, and Louise A. F. E. 
Whitcomb. 
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The trustee of said trust filed fiduciary returns 
for the years 1921 to 1926, inclusive, and deducted 
in computing the net income of the trust for each 
year the respective amounts above set forth, repre¬ 
senting exhaustion, wear and tear sustained by the 
trust. The trustee, however, did not withhold from 
the beneficiaries to whom income payments were 
being made the amounts represented in the depre¬ 
ciation deduction, and each of said beneficiaries re¬ 
ceived her ratable share thereof during the years 
involved herein, as well as in preceding years. 

From 1903 to 1928, inclusive, the trustee 
tees of said trust presented an annual acd 
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did not file any account in the Superior Court of 
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California, which has jurisdiction over 
until its termination for the settlement of 
and for other purposes. 

On September 5,1928, James Otis, as trustee of 
said trust, filed with the Superior Court i in San 
Francisco his account accompanied by a petition 
for its allowance. The account covered the period 

V : : i •«! > *V- ? ■-/.I 
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from February 23,1903, to February 23,1928, and 
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it set out all of the payments made to the benefici¬ 
aries of said trust during that period. 
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The allowance and approval of said account was 
opposed by Napoleon Charles Louis Lepic and 
Charlotte de Rochechouart, children of Charlotte 
A. W. Lepic, one of the beneficiaries herein, who 
are two of the remaindermen entitled to part of 
the corpus of the trust upon the termination 
thereof, if they be then living. In their objections, 
which were duly filed with the Superior Court of 
the State of California, in and for the City and 
County of San Francisco, they allege that the trust 
property had sustained depreciation during the 
years 1913 to 1927, inclusive, in the amount of $622,- 
434.11; that no reserve or other provision for such 
depreciation had been made from the gross in¬ 
come of the trust estate; that said amount of 
$622,434.11 had been paid by the trustee to the 
beneficiaries of the trust entitled to the income 
therefrom, as income, thus impairing the trust 
property by that amount, and they prayed that the 
trustee be charged with that amount. All of the 
parties interested in said trust estate, including 
Harvard College, were notified of the filing of said 
account of said trustee, and of said objections, and 
were represented by counsel at the hearing held 
thereon. 

. On September 19, 1928, the Superior Court of 
the State of California, in and for the City and 
County of San Francisco, entered two orders, one 

i, ' 

original and the other an amending order, settling 
the trustee’s account. These orders are set forth 




in full at pages 59-62 of the record. In substance 
they sustain the objections of the two remainder¬ 
men and decree the repayment of the amounts 
claimed to have been erroneously distributed as in¬ 
come in the several years from 1913 to 1927. The 
first order directs the payment by delivery of prom¬ 
issory notes, payable without interest at the termi¬ 
nation of the trust to the remaindermen as then 
determined. The amended order omits reference 
to the manner in which the several sums are to be 
repaid. The orders also direct the trustee to with¬ 
hold annually from and after February 23, 1927, 
a proper amount from income on account of de¬ 
preciation reserve. 

On January 17,1929, Louise A. Whitcomlj, Mar¬ 
guerite T. Whitcomb (the respondent herein), 
Lydia L. Whitcomb, Charlotte A. W. Lepic, Napo¬ 
leon Charles Louis Lepic, and Charlotte de Roche- 
chouart executed and delivered to the said James 
Otis as trustee of said trust their promissory notes 
for the amounts by which the distributions made 
to them exceeded the distribution which would have 
been made had the trustee retained a reserjve for 
depreciation of the trust property. Charlotte A. 
W. Lepic, Napoleon Charles Louis Lepic, and Char¬ 
lotte de Rochechouart executed a joint notej The 
other notes were separate notes of the individuals 
concerned. These notes bear no interest and by 
their terms are payable at the termination of the 
trust, which will be upon the death of Charlotte 


A. W. Lepic. A payment of $10,700 has been made 
to the trust by the Estate of Louise P. V. 
Whitcomb. 

The life beneficiaries, in their returns of income 
for the years mentioned, did not include the 
amounts paid to them in those years by the trustee 
representing their proportionate share of the de¬ 
preciation sustained and deducted on the fiduciary 
return of the estate. The petitioner increased the 
income shown on the several returns by said pro¬ 
portionate share of said depreciation and deter¬ 
mined deficiencies in tax as set forth in the record 
(p. 16). The Board of Tax Appeals, six members 
dissenting, reversed and set aside the determina¬ 
tion of the Commissioner. 


SPECIFICATIONS OF ERROR 


The Commissioner of Internal Revenue urges 
that the United States Board of Tax Appeals erred 
in holding that the distributions made by the trustee 
to Marguerite T. Whitcomb were not income in 
their entirety, when received; in failing to hold 
that the decree of a state probate court entered 
during a subsequent year in a friendly settlement 
to which the Government was not a party could not 
affect the right of the Government to income tax 
in the year wherein the income was received; and 

■ 

in declining to redetermine the deficiency in accord- 

R ance with the determination of the Commissioner. 

- • -i 

The Commissioner’s assignments of error are set 
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forth in full at pages 26-27 of the record. 
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The life beneficiary is taxable upon the full 
amount of income actually received by or dis¬ 
tributable to him during the year without deduction 
for depreciation sustained by the corpus of the 


trust. This principle is not open to questibn. It 


is the foundation of the decision of this Cpurt in 
Whitcomb v. Blair, 25 F. (2d) 528. 


i * 


The case of Whitcomb v. Blair, supra, decided 
by this Court, involved the same beneficiary, the 
same trust, and the same question as is presented 
in the present case, for a prior taxable year. How¬ 
ever, subsequent to that decision and while the 
present case was pending before the Board of Tax 
Appeals, orders of the probate court in California 
were obtained purportedly requiring the 


ciaries to restore to the trustee amounts pqual to 


the depreciation sustained throughout the 


tax years . The beneficiaries now seek to avoid the 


benefit- 


force of the decision of this Court in Whitcomb v. 
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Blair by attributing a retroactive effect to the pro- ^ 
bate court orders. Since the beneficiaries Received 
and retained the income during the taxable years 
in question under a claim of right with no limita- 
tion as to its disposition, the probate court orders 
can not retrospectively alter the annual income tax 


liability for the prior years. The authorities are 
. * | 
practically unanimous in sustaining the principle 


that income received under a claim of right is tax-, 
able income in the year of its receipt and its status 

• • sTnjr 
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may not be changed by subsequent events. North 
American Oil Consolidated v. Burnet, 286 U. S. 
417, 424; Board v. Commissioner, 51 F. (2d) 73, 
75, 76 (C. C. A. 6th), certiorari denied, 284 U. S. 
658; Ford v. Commissioner, 51 F. (2d) 206 (C. C. 
A. 6th), certiorari denied, 284 TT. S. 666; United 
States v. Mahoning, Coal B. R . Co., 51 F. (2d) 208 
(C. C. A. 6th), certiorari denied, 285 U. S. 559. 

The amounts in question were not actually re¬ 
paid by the beneficiaries to the trustee, but the debt 
was merely evidenced by nonnegotiable promissory 
notes payable without interest to the remaindermen 
upon the termination of the trust. However, even 
if the beneficiaries restored the amounts in ques¬ 
tion, they would only be entitled to a deduction in 
the year of restoration and not during earlier 
years. North American Oil Consolidated v. Burnet, 
supra. 

A careful analysis of a number of pertinent de¬ 
cisions leads to the conclusion that this Court is 
free, if not in duty bound, to form its own inde¬ 
pendent judgment of the legal effect of the instru¬ 
ment under which distribution was made. How¬ 
ever, even if this be not true and this Court is bound 
by the decrees of the state probate court, those de¬ 
crees can under no circumstances have the effect 
attributed to. them by the majority decision of the 
Board of Tax Appeals. 

The majority decision of the Board of Tax Ap¬ 
peals is capable of being sustained, if at all, on the 
sole premise that the orders of the state court 
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retroactively changed the taxable status of income 
distributed during prior years. The practical re¬ 
sult of applying such a doctrine in the admihistra- 
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tion of the Federal revenues would be a very unf or- 




p- 

tunate one and one which we are convinced is not 


warranted by the present state of the law. 


ARGUMENT 
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We believe that the decision achieved by the ma¬ 
jority members of the Board of Tax Appeals is 
rested upon a disregard of certain significant) if not 
controlling facts. We submit that a correct result 
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can only be attained by an examination of all the 
accompanying facts and circumstances. For this 
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reason we feel warranted in briefly recapitulating 
the salient facts beginning with the creation of the 
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The respondent is one of the life beneficiaries 
under the will of A. C. Whitcomb who died iiji 1889. 

f ■ . V-VX* 

The decedent created a testamentary trust of which, 
the original life beneficiaries were his widow,. 

Louise P. V. Whitcomb and his two children 






Adolph and Charlotte Andree. (R. 16.) After 




the death of Adolph, which occurred in 1914, the 




one-third interest theretofore paid to him was paid 

jr 


to his widow, the present respondent, and two chil¬ 


dren, Lydia L. Whitcomb and Louise A. F. E. 


Whitcomb. (R. 17.) 


Al XT ' 1 ' ■ •' '' - j'v 

■ ' - . ."V *v-o.x 




The successive trustees accoimted annually until 


1902 but no formal account was filed thereafter 
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until 1928. (R. 18, 28-29, 56.) -The trust jprop- 
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crty, which originally consisted chiefly of nonde- 
preeiables, became later by a process of gradual 
conversion to be composed largely of real estate sub¬ 
ject to depreciation. (R. 17, 31-33.) The por¬ 
tions of accruing income distributed under the will 
were paid undiminished by any amounts on account 
of a depreciation reserve or otherwise in the case 
of all the beneficiaries. (R. 17-18.) 

The respondent, together with two other life ben¬ 
eficiaries, disputed the determination made by the 
Commissioner of Internal Revenue for the years 
1917 to 1920, inclusive, each contending that she 
"was wrongfully taxed in those years in respect to 
^depreciation which had been allowed as a deduction 
in determining the net income of the trust for the 
corresponding years. The Board of Tax Appeals 
.approved the Commissioner’s determination, con¬ 
cluding that the distributive shares of the bene¬ 
ficiaries for tax purposes must be computed with 
due regard for what they actually received and that 
depreciation, which affects only capital assets and 
not income, may not be deducted by life beneficia¬ 
ries. Louise P. V. Whitcomb et al ., 4 B. T. A. 80; 
.Marguerite T. Whitcomb , 5 B. T. A. 191. 1 The 
latter decision, involving the present respondent, 
was reviewed and approved by this Court, the de- 
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1928, two weeks after the account was filed, the 
court entered a decree in which it set forth the 
amount of the depreciation of the property in the 
trust from 1913 to 1927, as determined by the 
United States Government in connection with the 
income-tax returns of the trust, and held that the 
remaindermen’s objections to the trustee’s account 

i 

were sustained in so far as the trustee had failed to 
withhold from distribution to the beneficiaries 
amounts sufficient to offset the depreciation sus¬ 
tained by the trust property. The beneficiaries 
were required by the court to repay to the trustee 
the respective amounts received by them referable 
to the depreciation account during the years 1918 
to 1927 “by making, executing, and delivering'to 
said Trustee their respective promissory notes pay- 
able without interest at the termination of said 
trust to the order of the remaindermen.” (R. 
59-60.) 

An amended order filed upon the same day elim¬ 
inated reference to the fact that the amounts of 
the depreciation were those determined by the Fed¬ 
eral Internal Revenue authorities and also omitted 
reference to the notes proposed to be executed by 
or on behalf of the several beneficiaries other than 
the decedent’s widow, Louise P. V. Whitcomb. 
(R. 61-62.) Although Napoleon Charles Louis 
Lepic and Charlotte de Rochechouart were re¬ 
maindermen and not life beneficiaries and hence 
not in receipt of any income from the trust, they 
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interests to vest in possession upon the death of the 
survivor. (R. 35.) The will imposed no duty upon 
the trustee, expressly or by implication, to create 
a sinking fund or reserve on account of deprecia¬ 
tion to the trust property. Neither was any such 
obligation enjoined by the decree of distribution, 
which substantially adopted the language of the 
wSt (R. 36, 44-45.) 

We rely upon Section 219 (a) of the Revenue 
Act of 1921,. supra, as authority for the assertion 
that the will determines the course of distribution. 
The section cited extends the income tax imposed 
by earlier sections to estates and trusts including— 

(4) Income which is to be distributed to 
the beneficiaries periodically, whether or 
not at regular intervals, and the income col¬ 
lected by a guardian of an’infant to be held 
or distributed as the court may direct. 

We submit on behalf of the Government that the 

.» • . y 0 y 

statute has the effect of placing in juxtaposition two 
methods pursuant to which income is commonly 
distributed, one, by virtue of the terms of a self- 
executing trust instrument, as in this case, and the 
other by force of an order of court required where 
income is distributed by a guardian to an infant. 
This view of the statutory provision is strength¬ 
ened by the succeeding subsections, notably 219 (b), 
(d), and (e). Thus, in subsection 219 (b) the 
statute provides for deductions for charitable con- 
tributions sueh as are set forth in Section 214 (a) 
(11) of the statute, specifying: 









. 


* * * there shall also he allowed as a de¬ 
duction, without limitation, any part of the 
gross income which, pursuant to the terms 
of the will or deed creating the trust, is dur¬ 
ing the taxable year paid or permanently set 
aside for the purposes and in the manner* 
specified in paragraph (11) of subdivision 
(a) of Section 214. 

No reference to “order” is made in this connec¬ 
tion, for obviously a guardian of an infant would 
not be required by court order to distribute income 
to charities. However, this provision selves to 
emphasize the fact, really quite an obvious one, that 
Section 219 (a) (4) contemplates two types of dis¬ 
tributions, one of current income pursuant to a. 
trust instrument, the other of income distributable- 
under court orders. 

The provisions in each of the later subjections 
relate back specifically to Section 219 (a) (4). 
From this it follows that the “order” referred to* 
in subsections (b), (d), and (e) is the order con- 

... V 

templated in the closing lines of subsection (a) (4). 


Since that “order” relates exclusively to guard¬ 
ians, it follows that Congress intended the trust: > ^ 


instrument to control in the case of trusts and the 
court order in the case of guardians. This separa- 

■Jf i ' i ' f ‘l> 

tion is brought out in the Revenue Acts of 1924 and. 
1926, subsection 219 (b) (2) of which provides: 


.. j V'.»*fXqfelfrCfl 

There shall be allowed as an additional de¬ 


duction in computing the net income of the 


estate or trust the amount of the income of 


_ 






the estate or trust for its taxable year which 
is to be distributed currently by the fiduciary 
to the beneficiaries, and the amount of the 
income collected by a guardian of an infant 
which is to be held or distributed as the court 
may direct, but the amount so allowed as a 
deduction shall be included in computing the 
net income of the beneficiaries whether 
distributed to them or not. 

The legislative history demonstrates conclusively 
that the statutory changes were not the manifesta¬ 
tion of a change of legislative purpose, but were 
intended to clarify the existing law. 2 Clarifying 
provisions in new legislation have repeatedly been 
recognized as declaratory of existing law. Baltzell 
v. Mitchell, 3 F. (2d) 428 (C. C. A. 1st), certiorari 
denied, 268 U. S. 690; Nichols v. Leach, 50 F. (2d) 
787, 790 (C. C. A. 1st), affirmed, 285 U. S. 165; 
Merle-Smith v. Commissioner, 42 F. (2d) 837, 842 
(C. C. A. 2d), certiorari denied, 282 U. S. 897-898; 
McCauley v. Commissioner, 44 F. (2d) 919 (C. C. A. 
5th); Dickey v. Burnet, 56 F. (2d) 917 (C. C. 
A. 8th). 

Considered from a practical viewpoint it seems 
idle to look beyond the written instrument creating 
the trust inasmuch as distribution was actually 
made under and pursuant to that instrument for a 
period of thirty-eight years, including the tax 

2 S. R. No. 398, 68th Cong., 1st Sess., p. 25: “ Sec. 219. 
This section has been rewritten in order to secure clarity 
and to prevent the evasion of taxes by means of estates and 
trusts.” See also H. R. No. 179, 68th Cong., 1st Sess., p. 21. 
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period here involved. In fact and in law that in¬ 
strument controlled the distribution of the trust 

;* I • • 

income. j . 

There is not the least suggestion of bad faith in 
the distribution or the receipt and retention of the 
full amounts of accruing income throughout all the 
years involved. The distributions were made by 
the trustee “in good faith;” they were made “pur¬ 
suant to the advice of counsel learned in the law,” 

i 

upon which advice the trustee “was entitled to 
rely,” and without objection on the part jof any 
interested person. (R. 60, 62.) The will governs 
the course of distribution, and the distribution of 

i ■ ■ . 

the full amounts of accruing income, without de¬ 
duction for depreciation, was either lawful or urn- 
lawful according as it was required by ti|ie will. 
If unlawful, it was unlawful throughout i all the 
period in which it was practiced—not merely dur¬ 
ing the income tax years. The unlawfulness, if it 
exists, springs from a disregard by the trustee of 
the correlative rights and duties flowing from the 
relationship of life tenant and remainderman, and 


e rights 


the obligation of the trustee to preserve thos< 
in proper balance. It has nothing to do with the 
Sixteenth Amendment. 3 ! 


3 The record shows that the property embraced in the 
trust was originally nondepreciable in nature. By a process 
of gradual conversion it was largely changed into depre¬ 
ciable property. There is nothing to indicate that the 
change either began or ended in 1913, and no evident reason 
for the selection of that year, other than the fact that it Was 
the first income-tax year. At the time of the fire m 1906 
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This phase of the argument we believe to be fully 
and completely ruled by authority, and for that rea¬ 
son we shall curtail further discussion. We have 
already noted that the taxability of similar distri¬ 
butions in a prior year came before this Court in 
Whit com!) v. Blair, supra. While it is true that 
the difference in the taxable year eliminates any 
question of res judicata we confidently submit that 
the decision of this Court in the earlier appeal con¬ 
stitutes the law of the case in so far as the present 
question is concerned. In Whitcomb v. Blair, this 
Court held that the present respondent was taxable 
upon the full amount of distributions actually re¬ 
ceived by her without deduction on account of de¬ 
preciation sustained by the corpus of the trust 
property. This was the conclusion earlier reached 
by the Board of Tax Appeals in the same case and 
also in the associated case of Louise P. V. Whit¬ 
comb, et ad., supra. 

There is, we submit, not the slightest question as 
to the correctness of the conclusion reached in the 
cases just cited. It has the authority of the earlier 
decision in Bodtzell v. Mitchell, 3 F. (2d) 428 (C. C. 

there was improved property to the value of approximately 
$761,996. (R. 31-32.) All improvements were destroyed by 
the fire, and thereafter, from 1906 to 1912, inclusive, new 
improvements were erected at an aggregate cost of some 
$371,566. (R. 31-32.) Additional improvements were con- 
structed between November 17,1910, and May 26,1913, at a 
cost of $713,385. (R. 32.) Thus it is apparent that there 
was a substantial amount of depreciable property in the 
trust prior to 1913. 



A. 1st), certiorari denied, 268 U. S. 690, as well as 
the sanction of a considerable number of subse¬ 
quent decisions of Federal appellate courts, nota¬ 
bly, Codman v. Miles, 28 F. (2d) 823 (G. C. A. 4th), 
certiorari denied, 278 U. S. 654; Abell v. Tdit, 30 F. 
(2d) 54 (C. C. A. 4th) ; Kaufmann v. Commissioner, 
44 F. (2d) 144 (C. C. A. 3d) ; Hubbell v. j Burnet, 
46 F. (2d) 446 (C. C. A. 8th), certiorari denied, 283 
U. S. 840; Codman v. Commissioner, 50 F. (2d) 
763 (C. C. A. 1st) ; Roxburghe v. Burnet, 58 F. (2d) 
693 (App. D. C.), certiorari denied, 286 u| S. 567; 
Mary Roxburghe v. United States, 64 Ct. Cls. 598. 4 


4 In Bcdtzell v. Mitchell, srwpra, the Circuit Court of Ap¬ 
peals for the First Circuit held that a life beneficiary was 
not entitled to a credit for his proportional share of losses 
sustained by the principal of the trust estate, but was tax¬ 
able upon the full amount of the income actually paid over 
to him by the trustee. In Codman v. Miles, supra, the Cir¬ 
cuit Court of Appeals declined to allow a deduction from 
the amount actually distributed to a life beneficiary on ac¬ 
count of exhaustion of the corpus, pointing out that such 
a course of action (p. 824) “ * * * would invite as well 
permit, to an unlimited extent, subterfuges whereby those 
entitled to large incomes could avoid their just obligations 
to the government.” Abell v. Tail, supra, , is similar to 
BaltzeU v. Mitchell in its facts and was decided in part upon 
the authority thereof. In Kaufmann v. Commissioner , 
supra, the Circuit Court of Appeals declined to sanction a 
deduction to a life tenant for depreciation of buildings. 
Hubbell v. Bwmet, supra, presents a somewhat different 
question. There the amounts were actually set aside for de¬ 
preciation but the court ruled that their retention was un¬ 
authorized, and being “distributable” they were subject to 
tax. Codman v. Commissioner involved the. same trust 
presented in Codman v. Mites, supra, and reached a similar 
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These decisions establish, if they are to be accorded 
any meaning whatever, that the beneficiary is tax¬ 
able upon the entire amount of income actually re¬ 
ceived by or distributable to him during the year 
without deduction for depreciation sustained by the 
principal of the trust. So far as we are aware 
there is no case which has reached a contrary con¬ 
clusion. Whatever meaning is to be attributed to 
the language of the statute in Section 219 (d) re¬ 
quiring the taxation to the beneficiary of income 
which “pursuant to the instrument or order govern¬ 
ing the distribution, is distributable to such bene¬ 
ficiary, whether distributed or not,” it certainly 
does not mean that the beneficiary may escape tax¬ 
ation upon money actually received by the simple 
expedient of denying that it was “distributable.” 5 

I ■ ■ III — — ■ ■ ■■■■ 111 «■ ■ ■ ■■■*■■ — ■ ■ I ■ . ■ ■■ — ■ ■— — ■■■ — ■■■'■■ ■ ■ 

conclusion. Roxburghe v. Burnet and Mary Roxburghe v. 
United States, both supra, related to the same taxpayer, 
but to different tax years. She claimed the deduction of 
three per cent from income actually received by her from 
the trust on account of depreciation of houses comprising 
the trust property. The claim was denied in both cases. 

5 The petitioner believes that the proper construction of 
this clause of the statute only necessitates recourse to the 
erm “distributable” when income has not, in fact, been dis¬ 
tributed. Subject to a few exceptional circumstances not 
here material a sound fiscal policy does not permit tax¬ 
payers who receive and retain income subject to the un¬ 
qualified control to avoid taxation thereon at the time of its 
receipt. However a taxpayer who is entitled to the receipt 
of income may be subjected to tax thereon as upon “dis¬ 
tributable” income, notwithstanding it is not actually dis¬ 
tributed. Hubbdl v. Burnet, supra, note 3, is illustrative. 
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This brings us to the second phase of the case 
in which we are obliged to consider whether a dif¬ 
ferent conclusion is necessitated by reason of the 
fact that years after the taxable period and. subse¬ 
quent to the decision of this Court in Whitbomb v. 
Blair, supra , orders were entered in a friendly 
settlement of the trustee’s account decreeing the 
repayment of the sums received during the income- 
tax years attributable to depreciation. 

n 

The taxable status of income actually distributed and 
received pursuant to the terms of a testamentary trust 
is not affected by a decree of a state probate court 
entered years after the taxable period in a friendly 
settlement of the trustee’s account purposing to 
restore to the trustee portions of the income distrib¬ 
uted during the income-tax years attributable to 
depreciation of the corpus 

We have spoken of the settlement of the trustee’s 
account as a “friendly” one. This word was 
adopted as descriptive by the majority of the 
Board. (R. 21.) As a matter of fact an impartial 
analysis of the entire proceeding compels the con¬ 
clusion that the orders of the probate court were, 
for all practical purposes, consent decrees. Let us 
briefly review the chronology of the events leading 
up to the decrees. 

The decision of this Court in Whitcomb 
was entered on April 2, 1928. On September 5th 
of that year the trustee filed an account covering 


t 


. Blair 




the 25-year period ending February 23,1928. Two 
days later objections were filed on behalf of the two 
remaindermen residing in France. The objections 
were confined to the years 1913 to 1927. Answer 
to the objections was filed on or about September 
11th following and the original and amended orders 
settling the account were both entered on Septem¬ 
ber 19,1928—two weeks after the account was filed. 
The rapidity with which the proceeding moved, the 
fact that objections were restricted to those years 
in which income taxes were a factor, the absence 
of any contest upon the part of the trustee or bene¬ 
ficiaries, the failure to appeal, although more than 
a half million dollars was apparently involved, the 
peculiar character of the notes given by or on be¬ 
half of the beneficiaries other than Louise P. V. 
Whitcomb, 6 and the fact that the entire proceeding 

9 The “ notes ” which are reproduced at pages 62-63 of 
file record bear no interest and are payable to the order of 
the remaindermen at the termination of the trust, which 
will occur at the death of the Countess Charlotte Andree 
Whitcomb Lepic. They purport to restore the amounts 
improperly distributed to the life beneficiaries during the 
income-tax years. They represent a total of $611,734.11, of 
which approximately one-half is covered by the joint note 
(R. 62-63), wherein the remaindermen are obligated to pay 
themselves $305,867.06. In addition to the amounts w paid 99 
by these anomalous notes a payment was made in cash on 
behalf of the estate of Louise P. V. Whitcomb in the sum of 
$10,700 (R. 19), although a computation of the amount 
repayable from said estate under the court order for the 
income-tax years shows that some $151,553.63 would have 
been due from said estate. 
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took place several months after the adverse decision 
of this Court in Whitcomb v. Blair, supra, are all 
elements of significance. While they may not indi¬ 
cate collusion—and we do not charge collusion— 
they may collectively give rise to a not unreasonable 
inference that the proceeding in the state probate 
court was dictated by the desire to avoid the conse¬ 
quences of the decision of this Court in Whitcomb 
v. Blair and the associated decisions of thej Board 
of Tax Appeals referred to hereinabove. Whether, 
under the circumstances, such an inference is to 
be drawn, we leave to the Court. 

A taxpayer is free to eseape taxation by any 
lawful means. However, this does not mean that 
the true effect of such proceedings as may be em¬ 
ployed for the accomplishment of his purpose must 
be ignored. Every material fact considered, we 
think it clear that the probate court orders were 
for all practical purposes consent decrees. 

It is anticipated the respondent will urge that 
the decree of the state court is binding upon the 
Federal courts, in line with the reasoning adopted 
in the majority opinion of the Board of T)ax Ap¬ 
peals. We may well begin with the principle that 
the courts of the United States are not bound to 
follow the state courts in their construction of wills- 
or other written instruments as they are in the con¬ 
struction of state statutes. This postulate has the 
authority of an unbroken line of decisions extend-* 

_____ I , .-••• V’*'*.' .1 

ing from Swift v. Tyson, 16 Pet. 1, and Lame V- 
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Vick, 3 How. 463, to Black & White Taxicab Co. v. 
Brown & Yellow Taxicab Co., 276 U. S. 518. 7 

Clearly the general principle affords the respond¬ 
ent no comfort, but it may be argued we have here 
a decree in this very case by a court of competent 
jurisdiction, bringing the case within the purview 
of Uterhart v. United States, 240 U. S. 598, relied 
upon by the majority of the Board. (R. 20.) The 
analogy will not bear close scrutiny. In the Uter¬ 
hart case there had been a decision by a state court 
of appropriate jurisdiction as to the meaning and 
effect of certain provisions in a will at the time of 
probate. The Supreme Court made an independent 
examination of the law and held that the construe- 




tion of the will by the state court was correct. The 
United States admitted it to be binding (p. 603). In 
this case there had been no construction by the state 
courts adverse to our position during the taxable 

* i 

years. In fact the decree of distribution entered at 
the time of probate sanctioned the course actually 
fallowed by the trustee during later years. Years 
after the rights of the United States to tax in re¬ 
spect of the income attached the state court at¬ 
tempted by means of a proceeding to which the 
United States was not a party to deprive it of 




7 The principle has been reiterated and applied in the 
following cases: Oates v. National Bank , 100 U. S. 239, 246; 


Railroad Co. v. National Bank , 102 U. S. 14; Bucher v. 
Cheshire Railroad Co., 125 U. S. 555; Burnet v. Harmel , 
286 U. S. 536; Cole v. Pennsylvania B. Co., 43 F. (2d) 953 
(C. C. A. 2d). 
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the State courts after such rights have ac¬ 
crued. But even in such cases, for the sake 
of harmony and to avoid confusion, the Fed¬ 
eral courts will lean towards an agreement 
of views with the State courts if the question 
seems to them balanced with doubt. Acting 
on these principles, founded as they are on 
comity and good sense, the courts of the 
United States, without sacrificing their own 
dignity as independent tribunals, endeavor 


to avoid, and in most cases do avoid, any un¬ 
seemly conflict with the well-considered de¬ 
cisions of the State courts. As, hpwever, 
the very object of giving to the liational 
courts jurisdiction to administer the laws of 
the States in controversies between citizens 
of different States was to institute independ¬ 
ent tribunals which it might be supposed 
would be unaffected by local prejudices and 
sectional views, it would be a dereliction of 
their duty not to exercise an independent 
judgment in cases not foreclosed by previ¬ 
ous adjudication. * * * 

Barber v. Pittsburgh, Fort Wayne and Chicago 

i 

By. Co., 166 U. S. 83, related to the construction 
of a will which had previously been interpreted by 
the Supreme Court of Pennsylvania. The court 
thus states the question presented (p. 99): 

* * * whether the opinion of tne Su¬ 
preme Court of the State in the former ac¬ 
tion is conclusive evidence of the law of 
Pennsylvania in a court of the United; States, 
depends upon the further question whether 
the opinion is declaratory of the settled law 



of Pennsylvania as to the effect of such de¬ 
vises, or is a decision upon the construction 
of this particular devise. 

The court then disposed of the question, stating 
that although a construction of certain words in 
deeds or wills of real estate which has become a 
settled rule of property in a State may be followed 
by the Federal courts in determining title to land 
within the State, nevertheless a single decision of 
the highest State court upon the construction of 
the words of a particular devise is not conclusive 
evidence of the State law in a case in the Federal 
courts involving the construction of the same or 
like words between other parties or even between 
the same parties or their privies unless presented 
under Such circumstances as to constitute an adju¬ 
dication of their rights. 

In Kuhn v. Fairmont Coal Co., supra, the 
Supreme Court assumed jurisdiction to interpret 
a deed of mineral lands. This it did notwithstand¬ 
ing the fact that the highest state court had already 
passed upon a similar case involving the construc¬ 
tion of an identical granting clause in another deed. 
The action of the Federal Supreme Court was 
grounded upon the fact that the decision of the 
state court was handed down after the deed in ques¬ 
tion was executed and litigation had been instituted, 
the point not having previously been decided by the 
state supreme court. 

The facts in this case also bear a strong resem¬ 
blance to those in Ford v. Commissioner, supra . 
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There the executors of an estate which consisted 
mostly of stocks made a partial distribution iju 1920 
of the stocks and the legatees received the dividends 
therefrom in 1922. The probate court in 1926 held 
the distribution to be premature and ordered the 
legatees to account for the principal and income of 
the stock from the date of distribution up i;o De¬ 
cember 31,1922. The matter was handled entirely 
by book entries. The court said (p. 207) : j 

In fact, the petitioners who received the 
1921 and 1922 dividends never paid back any 
part thereof, and the income taxes fo? both 
years, based on the receipt of these dividends, 
were paid by the petitioners. * * * 

We think these 1922 dividends were tax¬ 
able income received by the petitioners dur¬ 
ing that year. Certainly they then had com¬ 
plete legal title to the stock and to the divi¬ 
dends. If taxes regularly assessed could be 
invalidated, an indefinite number of years 
later, by a consent judgment purporting to 
vacate the title of the taxpayer to the fund 
he had reported as income, the necessary sys¬ 
tem of tax collection would be much im¬ 
paired. The true normal criterion to be ap¬ 
plied in this class of case is the actual Receipt 
and retention during the year in question of 
what was then considered to be income, not 
whether the taxpayer exposed himself to pos¬ 
sible personal liability. 

If it were to be conceded that a taxpayer 
who, before making his return, or perhaps 
even later, discovers that what he thought 
was income was improperly paid to hiija, and 
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who must and does return it, should be re¬ 
lieved from the tax, the concession does not 
reach a case where the flaw in his title is 
only a claim of defect, until at a later time 
it is established, one way or the other, by a 
court judgment. In that respect, the case 
is within the rule applied by the Supreme 
Court in Burnet v. Sanford & Brooks Co., 
282 U. S. 365, and by this court in Board v. 
Commissioner, 51 F. (2d) 73, decided June 
11, 1931. Neither would the concession 
reach a case where the taxpayer did not re¬ 
pay or give up the income, but only permit¬ 
ted it to be charged against himself as a mat¬ 
ter of bookkeeping, knowing that his counter 
1 equities were such that the charge against 
1 him would be uncollectible. (Italics sup¬ 
plied.) 


The decisions in Ford v. Commissioner and in 
Fidelity & Columbia Trust Co. v. Lucas, both supra,. 



indicate that a judgment entered in an uncontested 
suit such as the present one is a pro forma deter¬ 
mination which should not be binding upon the 
Federal courts. We are in substantial accord with 
the views expressed by the court in the Fidelity & 
Columbia Trust Co. case, supra, which also related 
to the construction of a will. The fact background 
in the two cases is so similar that we venture to 
quote at some length from the opinion of the court 


At the very threshold of this inquiry, how¬ 
ever, I am met with the contention of the 
plaintiff that this eourt is not free to exer- 




eise its independent judgment in construing 
the will, but that I am conclusively bound by 
the construction thereof made by the Jef¬ 
ferson circuit court in its judgment of June 
11, 1927. While I recognize that as a gen¬ 


eral rule the decree of a state court, as to the 
meaning and effect of a will of one of that 
state’s residents, is binding upon tpe fed¬ 
eral court, I do not think that rule has any 
application under the facts disclosed by this 
record. I am satisfied that the judgment 
relied upon must be regarded as nothing 
more than an agreed judgment. No other 
construction of the will than that contended 


for by the plaintiff was suggested to the 
commissioner in that case, and when the 
commissioner’s report was filed, the plain¬ 
tiff, as trustee, and the three children, each 
of whom was then of age, asked the court to 
adopt the commissioner’s report, including 
his construction of the will. This the court 
did, by its judgment entered on the same 
day. The court in this judgment was care¬ 
ful to point out that the trustee and the three 
children had each entered a motion that the 
report be approved, and that they were the 
only parties interested in the estate. The 
obvious deduction is that the circuit court 
did the very natural thing of adopting the 
commissioner’s report, when all the in¬ 
terested parties were present and asking 
that it be adopted. The government was not 
represented in the proceeding, although the 
trustee and the three children each knew 
that the government was contending for an 


entirely different construction of the will, 
and, on the strength of that contention, had 
already assessed taxes against the trustee of 
the L. P. Ewald estate in large amounts for 
each of the years from 1917 to 1924, both 
inclusive, and had enforced payment thereof; 
and they knew that the trustee was demand¬ 
ing a refund of these taxes based upon the 
construction of the will which they were ask¬ 
ing the circuit court to adopt. They likewise 
knew that a similar assessment would be 
made by the government for the years 1925 
and 1926. So far as this record shows, the 
controversy between the government and the 
trustee as to the construction of the will was 
in no way brought to the attention of the 
circuit court. 

Under these circumstances it would shock 
one’s sense of justice to hold that the govern¬ 
ment is concluded by the state court judg¬ 
ment. Furthermore, it is well settled that 
a decision of a state court, establishing a 
local rule of property or, construing a state 
statute or a contract made after the rights 
of a litigant in a federal court suit had ac¬ 
crued, and in a case to which he was not a 
party, is not binding upon the federal court . 
I know of no reason why this rule should not 
apply to the construction of wills. See 
Kuhn v. Fairmont Coal Co., 215 U. S. 349, 
and authorities there cited. 

I therefore conclude that I am not only 
free, but it is my duty, to make my own con¬ 
struction of the will in this case. (Italics 
supplied.) 


We earnestly maintain that this Court is not 
bound to passive acquiescence in the decrees of the 
state probate court and that the said pronounce¬ 
ments do not have the effect of retroactively chang¬ 
ing the taxable status of income distributed and 
received during prior years to the prejudice of the 
Government. 

Ill 

Conceding for the purpose of argument the binding 
effect upon this Court of the decrees of the state 
probate court, nevertheless the decision of the major¬ 
ity of the Board of Tax Appeals can not be sustained 

In the foregoing pages we have urged that the 
decision of this Court in Whitcomb v. Blair fore¬ 
closed all question as to the taxability of the income 
at the time of distribution. We have furthejr con¬ 
tended that this Court is free, if not in duty bound, 
to form its own independent judgment of thq legal 
effect of the instrument under which distribution 
was made and that it is not bound by the decrees 
of the state probate court in this respect or other¬ 
wise. We now urge that irrespective of the bind¬ 
ing effect of the decrees of the state court the full 
amount of the distributions during the taxable 
years constituted and continued to be taxable 
income. 

' I * » » S' 

The majority decision of the Board of Tax Ap¬ 
peals holds that the state court orders are binding 
upon the Federal courts. (B. 20.) It necessarily 
assumes that said orders could and did retroac- 
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tively change the taxable status of income already 
distributed, for the Board and this Court had al¬ 
ready held prior to the entry of the probate court 
orders that income distributed and received by the 
present respondent under precisely the same cir¬ 
cumstances was taxable to her. 

In order to support the contention that the or¬ 
ders of the probate court were retroactive, it would 
be necessary to sustain the erroneous premise that 
the action of the trustee in paying over the money 
to the beneficiaries and the receipt and use of the 
same by the beneficiaries was void db initio . How¬ 
ever it is perfectly evident that there was nothing 
inherently wrong on the part of the beneficiaries 
in receiving the payments nor in the action of the 
trustee in distributing the same to the benefici¬ 
aries. The probate court, as we have seen, ex¬ 
pressly and affirmatively stated in its orders that 

i 

the trustee’s actions were in good faith, on advice 
of reliable counsel and relieved him from all per¬ 
sonal liability. The payment of the income by the 
trustee and its receipt by the beneficiaries during 
the taxable years in question were neither malum in 
se, against public policy nor prohibited by law. 
Hence they were not void but merely voidable. 
Westerlund v. Black Bear Mining Co ., 203 Fed. 
599, 611 (C. C. A. 8th). Voidable acts are valid 
and enforceable until voided. Ewell v. Baggs, 108 
TJV S. 143,150; Weeks v. Bridgman, 159 U. S. 541, 
647; Ramsay v. Crevlin, 254 Fed. 813,817 (C. C. A. 
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8th); Walker v. Arkansas Nat. Bank, 2 56 Fed. 1, 
3 (C. C. A. 8th). 

The distinction between “void” and “voidable” 
is important in the application of the revenue laws. 
If the action or transaction is void ab initio then 
it might properly be claimed that the tax status as 
it existed at that time was also void. However, if 
the action or transaction is “voidable” only then 
the action remains legal and valid until voided. 
The actions of the trustee in distributing the in¬ 
come and of the beneficiaries in receiving the same 
in this case were at the most merely voidable and 
they did not purport to be voided until entry of 
the probate court orders in 1928. The effect of the 
probate court orders was to create a debt of the 
beneficiaries to the trustee in 1928 not to alter the 
tax status of prior years. This principle was rec¬ 
ognized in Ford v. Commissioner, supra* the court 
saying (p. 207) : ! 

The stock distribution plainly was not void; 
the transfer of the legal title could not have 
been void; we interpret the probate court 
order only as one which found the transac¬ 
tion voidable, and so set it aside. It then 
became the duty of the parties to restore the 
status qtio, and the dividends which the peti¬ 
tioners had received became a debt from 
them to the executors. (Italics supplied.) 

This is precisely what occurred in the case at bar. 
The probate court decreed that the trustee should 
fiot have paid over the amounts in question to the 
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beneficiaries and ordered that the same be returned 
to the trustee. The beneficiaries thereupon became 
indebted to the trustee and evidenced the indebted¬ 
ness by a written promise to pay the amount to the 
trustee at the termination of the trust. 

It is respectfully submitted that the most extreme 
effect which could be accorded to the orders of the 
probate court would be the creation of a debt on 
the part of the beneficiaries payable at some indefi¬ 
nite future time and that said orders could in no 
way affect the tax status of the beneficiaries for 
prior years. 

It is furthermore a factor of vital significance 
that the beneficiaries during the taxable years in 
question received and retained the income under a 
claim of right. The fact that the full amounts of 
income were distributed and received in good faith 
and without question for more than thirty years is 
conceded. It is beyond dispute that the trustee 
made the payments in good faith throughout the 
entire period of distribution and that the benefi¬ 
ciaries received the same under a clear substantial 
claim of right. The beneficiaries retained and had 
the full use and enjoyment of the accruing income 
during each of the taxable years involved in this 
and associated cases with no restriction as to its dis¬ 
position and with no contrary claim until years 
later. 

The income which is subject to a man’s unfet¬ 
tered command is taxable in his hands. Corliss v. 


Bowers , 281 U. S. 376, 378. It is none the less tax¬ 
able income though derived from an illegal Source. 
United States v. Sullivan, 274 XL S. 259. 

Under the Revenue Acts and under the Federal 
taxing system taxable income must be reported and 
the Federal tax paid thereon for the year in which 
the income was received. This is the backbone of 
the Federal income-tax system. Burnet v. Stanford 
& Brooks Co., 282 U. S. 359, 365. On this point the 
United States Supreme Court in the Sanford & 
Brooks Co. case said: 

The Sixteenth Amendment was adopted 
to enable the government to raise revenue by 
taxation. It is the essence of any system of 
taxation that it should produce revenue as¬ 
certainable and payable to the government 
at regular intervals. Only by such a sys¬ 
tem is it practicable to produce a regular 
flow of income and apply methods of ac¬ 
counting, assessment, and collection capable 
of practical operation. It is not suggested 
that there has ever been any general scheme 
for taxing income on any other basis. 

The authorities are practically unanimous in 
sustaining the principle that income received under 
a claim of right is taxable income, and this status 
may not be disturbed by subsequent events. North 
American Oil Consolidated v. Burnet, 286 U. S. 
417, 424; Board v. Commissioner, 51 F. (2d) 73, 75, 
76 (C. C. A. 6th), certiorari denied, 284 U. S. 658; 
Ford v. Commissioner, supra; United States y. Ma- 



honing Cool R. R. Co., 51 F. (2d) 208 (C. C. A. 
6th), certiorari denied, 285 U. S. 559 
In the case of North American Oil Consolidated > 
supra, the question related to the year in which in¬ 
come should properly be reported. The income, 
though earned in 1916, was held up and impounded 
by reason of an action of the Government contest¬ 
ing the title to oil lands, but in 1917, as the result 
of a decision in the lower court, the money was 
actually turned over to and received by the tax¬ 
payer. However, the government still contested 
the right of the taxpayer, and such proceedings were 
not finally terminated until 1922. The question 
arose whether the income should be reported in 
1917, when it was received by the taxpayer, or in 
1922, when the title to the same was finally adjudi¬ 
cated. The Supreme Court held that this income 
was properly returnable in the year 1917, when re¬ 
ceived, rather than at the later date. The Court 
said (p. 424): 

Third. The net profits earned by the prop¬ 
erty in 1916 were not income of the year 
1922—the year in which the litigation with 
the Government was finally terminated* 
They became income of the company in 1917 y 
when it first became entitled to them and 
when it actually received them. If a tax¬ 
payer receives earnings under a claim of 
right and without restriction as to its dis¬ 
position, he has received income which he 



is required to return, even though it may 
still he claimed that he is not entitled to re¬ 
tain the money, and even though he mdy still 
he adjudged liable to restore its equivalent. 
See Board v. Commissioner, 51 F. (2d.) 73, 
75, 76. Compare United Stales v. S. S. 
White Dental Mfg. Co., 274 U. S. 393, 403. 
If in 1922 the Government had prevailed, and 
the company had been obliged to refund the 
profits received in 1917, it would have been 
entitled to a deduction from the profits of 
1922, not from those of any earlier year. 
Compare Lucas v. American Code Co., supra. 
(Italics supplied.) 

It will be noted that the Court stated in ho un¬ 
certain language that if the taxpayer had been 
obliged in 1922 to refund the profits received in 
1917, it would have been entitled to a deduction 
from the profits of 1922, not from those of any 
earlier year. 

In the case of United States v. Mahoning Coal B. 
R. Co., supra, the court had under consideration the 
effect of a situation where the lessee paid the Fed¬ 
eral income tax of the lessor and it was subsequently 
determined that the lessee was under no obligation 
to pay such taxes. The Commissioner levied an 
additional tax on the lessor on the theory tljat the 
payment of the Federal taxes by the lessee Consti¬ 
tuted additional income to the lessor. The question 
arose whether the amounts so paid were income in 
the years in which they were paid for the lessor 
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^ven though it was subsequently determined that 
they need not be paid. The court said (p. 210): 

Nor can we think that such a payment is so 
far in the nature of a gift as not to be tax¬ 
able income. Paid and received under claim 
of right, it becomes income for that period, 
and we think should be so treated; and sub¬ 
sequent developments affecting its character 
must be met, as of the time when they occur . 
This case falls within the principle of Burnet 
v. Sanford & Brooks Co., 282 U. S. 359, and 
as developed and applied by us in Board v. 
Commissioner, 51 F. (2d) 73, decided June 
11, and Ford v. Commissioner, 51 F. (2d) 
206, this day decided. (Italics supplied.) 

In the case of Board v. Commissioner, supra, it 
appears that certain directors of a corporation in 
1920 paid themselves certain compensation result¬ 
ing from a successful deal. This action of the di¬ 
rectors was attacked by the stockholders in a law¬ 
suit which was not terminated until 1927. The 
question arose whether the income should be re¬ 
ported in 1920 or in 1927. The court said (pp. 75- 
76): 

We are of the opinion that the board was 
right in allocating this income to the year 
1920. That it was actually received during 
that year is not disputed; nor is it disputed 
that it was received under a claim of right 
and as profits to which the petitioner was 
justly entitled. The only claim made is that 
the contract whereby petitioner purported to 
secure his interest in the pipe line was illegal 
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and unenforceable by reason of bis position; 
as a director of the Old Dominion Oil Com¬ 
pany. In this contention the petitioner of 
course acquiesced. The payment was never 


refunded. Possibly it might have been re¬ 
covered in the litigation which was insti¬ 
tuted for that purpose, but it was not, and 
it is at least unusual that a taxpayer should 
be heard to assert the possibility of ap ad¬ 
judication of alleged misconduct and breach 
of trust, as relieving him from tax liability 
which is predicated upon the assumption of 
the honesty and legality of his acts. Obvi¬ 
ously, the sum involved must be considered 
as income either for the year 1920 or 1927, 


and we think that it must be allocated to 
the year 1920, in which it was actually re¬ 
ceived, rather than to the year 1927, in which 
the taxpayer’s right to retain it was estab¬ 
lished. (Italics supplied.) i 

The case of Ford v. Commissioner, supra, is also 
authority for the Government in this respect. 

It is believed that the above authorities are over¬ 
whelmingly conclusive that the findings and orders 
of the probate court in the year 1928 were ineffec¬ 
tual to alter the tax status in respect to the payments 
made to and received by the beneficiaries for many 
years prior thereto. Under the above authorities, 
even assuming that subsequently the beneficiaries 
actually restored and repaid the trustee the 
amounts so received, the most that could be claimed, 
by the beneficiaries would be the right to deduct 
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such payments from their income in the year in 
which the restoration was made. North American 
Oil Consolidated v. Burnet, supra . 

No matter how justifiable the order of the pro¬ 
bate court may have been from an administrative 
standpoint, nor how binding upon the trustee and 
the beneficiaries under the California law, such an 
order can not alter past events which had actually 
occurred nor can the order revert back and retro¬ 
actively change from the beginning a status which 
had from a revenue standpoint existed for many 
years. Obviously past actualities or events or his¬ 
torical facts can not be altered by court orders no 
matter how the language of the orders may be 
couched. In this case it was a past actuality that 
the beneficiaries received the income and enjoyed 
full use without restriction or objection during 
each of the years in question. These are the only 
factors and elements of the test of taxable income 
prescribed by the courts as shown above. Even 
assuming that the beneficiaries were subsequently 
required to repay the amounts received, this would 
not alter the fact of receipt and unrestricted enjoy¬ 
ment during a prior taxable year. 

It is respectfully submitted that the probate pro¬ 
ceedings above referred to, whether or not binding 
upon the Federal courts, are ineffectual to alter 
the tax status of the beneficiaries for the taxable 
years in question. 





The Board of Tax Appeals declined to find as a 
fact that the alleged overpayments were ever re¬ 
paid as testified by respondent’s witness. (R. 29.) 
They never were repaid unless the bizarre form of 
notes already discussed constituted payment. 
Under our view of the case it is immaterial whether 
or not the stated amounts were restored to the 
trustee. If they were paid the beneficiaries twould 
be entitled to a deduction, if at all, in the year of 
payment and not to a retroactive alteration in in¬ 
come of the year of their receipt. The chief im¬ 
portance of the notes in our view resides in the 
light they shed upon the character of the state 
court proceedings. 
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CONCLUSION 




This Court has already announced the prin¬ 
ciples which should control this case unless the 
probate court orders are effective to change the 
taxable status of income distributed and received 
in prior years. This Court is free to form its 
own independent determination of the legal effect 
of the instrument under which distribution was 
made notwithstanding the entry of the state court 
orders. Under no circumstances can the taxable 
status of income received in prior years be altered 
by the methods here pursued. The practical re¬ 
sult of approving the decision of the majority of 
the Board of Tax Appeals would be a very un- 
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fortunate one from the standpoint of administra¬ 
tion of the Federal revenues and one which is not 
warranted by the present state of the law. 
Respectfully submitted. 

G. A. Youngqtjist, 

Assistant Attorney General . 
Sewall Key, 

Wm. Cutler Thompson, 
Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

DeWitt M. Evans, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel • 

December, 1932. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 

No. 5664 

David Burnet, Commissioner of Internal Reve- 

nue, petitioner 

v. 

Marguerite T. Whitcomb, by John Freuler, 

Agent, respondent j 

ON PETITION TO REVIEW TEE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

BRIEF FOR RESPONDENT 

PREVIOUS OPINION 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 15-24) which is reported in 22 B.T.A. 118. 

JURISDICTION 

The appeal in the above entitled cause involves a 
deficiency in federal income tax for the calendar 
year 1921 in the sum of $524.78 as determined by 
the Commissioner of Internal Revenue (R. 16), 
and is taken from a decision (order of redetermina- 
tion) of the Board of Tax Appeals entered on 
June 25, 1931, fixing the deficiency at $31.891 (R. 
24-25). This case is brought to this Court by peti- 
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tion for review filed December 22, 1931 (R. 25) 
pursuant to the provisions of the Revenue Act of 
1926, c. 27, Sections 1001 to 1003,44 Stat. 9,109-110. 
The taxpayer acquiesced in the fixing of the de¬ 
ficiency at $31.89 and has filed no petition for 
review. 

QUESTION PRESENTED 

The ease involves the question whether a certain 
amount which the respondent taxpayer received in 
1921 was income taxable to her under Section 219 of 
the Revenue Act of 1921. The amount in question 
was actually paid in 1921 by the trustee of a testa¬ 
mentary trust to the taxpayer, a beneficiary of the 
trust, as income. Thereafter the state court hav¬ 
ing jurisdiction over the accounts of the trustee 
held that the amount in question should not have 
been paid to the taxpayer, but should have been 
retained by the trustee as a reserve for deprecia¬ 
tion of certain property which produced the reve¬ 
nue. The state court decreed that the taxpayer 
repay the amount in question. 

For a more detailed statement of the facts, see 
pp. 3 to 6, infra . 

i 

STATUTES INVOLVED 

The statute directly involved is Section 219 of 
the Revenue Act of 1921, c. 135, 42 Stat. 227, 247. 
This section is copied on pages 53 to 57 of the ap¬ 
pendix. Provisions of earlier and later Revenue 
Acts relating to the same subject are also printed 
in the appendix, pages 57 to 63. 



3 


STATEMENT OF FACTS 

The following is a summary of the important 
findings of the Board (R. 16-19), amplified by occa- 
sional references to uncontradicted evidence. 1 

A. C. Whitcomb died in 1889, a resident of Cali¬ 
fornia. His will, probated in the Superior Court of 
that state, left the residue of his estate in trust, 
to pay his widow one-third “of the interest or in¬ 
come therefrom” for her life and the other two- 
thirds of the income to the testator’s chiltiren, 
Adolph and Charlotte, “with the reversion oi* re¬ 
mainder of the whole three-thirds parts to thi de- 
scendants ‘per stirpes’ of the said two children, if 
any be alive at the time of the death of the said 
two children; and if none be alive at that time, to 
Harvard College. ’ ’ 

In 1914, Adolph died; and during 1921 paitt of 
the income which would have been paid to him 
had he been living was paid to the respondent, who 
is his widow. 

The residue which passed under the trust orig¬ 
inally consisted very largely of cash, bonds, stacks 
and notes. In 1906 these items had a total value 
of more than $3,000,000. The trust estate also in¬ 
cluded certain parcels of real estate, mostly in |San 
Francisco. On April 18, 1906, the San Francisco 

1 Where any evidence is referred to which is not embodied in 
the findings of the Board, reference is made to the page of 
the record on which the evidence appears. 



earthquake and fire destroyed all of the improve¬ 
ments on the San Francisco real estate. Some time 
after that fire, the trustee adopted the policy of 
improving the real estate owned by the trust and 
of converting other assets of the estate to accom¬ 
plish the purpose. As a result of this policy and of 
the acquisition of additional parcels of real estate, 
the assets of the trust estate during 1921 (as well as 
several years prior thereto and subsequent thereto) 
consisted almost entirely of improved real estate, 
including the Whitcomb Hotel and its furniture 
and equipment, this one building and its contents 
representing an investment of more than $2,000,000. 

During 1921 these assets of the trust estate suf¬ 
fered exhaustion, wear and tear in an amount 
slightly in excess of $43,000. 

The trustee, however, did not withhold from the 

i 

beneficiaries to whom payments of income were 
being paid anything on account of this deprecia¬ 
tion. The will contained no express directions in 
regard to the manner in which the income from the 
trust should be computed, accounts kept, or depre¬ 
ciation provided for. 

The trustee’s account covering the year 1921 was 
filed in the Superior Court of California with a 
petition for its allowance in 1928. Two of the 
remaindermen, grandchildren of the testator and 
children of Charlotte, filed certain objections to the 
account. After notice and a hearing, in which all 

' i 

of the parties in interest, including the respondent, 
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were represented by counsel, the Court disallowed 
certain of the objections (R. 61-62), but allowed 
the objection that no reserve or other provision for 
depreciation for the years 1913 to 1927 had been 
made, and entered a decree which, as amended, 
provided that the beneficiaries who had received 
income should repay to the trust estate an amount 
in excess of $622,000. on account of deprecation 
sustained during the years 1913 to 1927 and that 
thereafter until termination of the trust the trustee 
should withhold annually as a reserve for deprecia¬ 
tion a reasonable and proper amount from the 
income of the trust property. 

The trustee, in his fiduciary return for the year 
1921 (as well as other years), in computing thj net 
income of the trust, deducted the amount of depre¬ 
ciation sustained by the trust estate; and neither 
the respondent nor any other beneficiary included 
in his or her return of income for 1921 (or the other 
years) the amount paid by the trustee representing 
his or her share of the amount deducted on the 
fiduciary return for depreciation. 

The Commissioner of Internal Revenue in¬ 
creased the income shown on the respondent’s re¬ 
turn for 1921 by her proportionate share of the 
amount allocated to depreciation, and on that basis 
asserted a deficiency in the tax of the respondent 
in the amount of $524.78 for the year 1921. A ma¬ 
jority of the Board of Tax Appeals held that the 
respondent was correct in contending that she was 


not taxable upon the amount representing deprecia¬ 
tion which she . received and which she had been 
ordered to return, and entered an order of redeter¬ 
mination in the sum of only $31.89, which the re¬ 
spondent does not contest. 

The Commissioner filed a petition for review in 
this Court, contending in effect that the Board erred 
in holding that the distributions made by the 
trustee to the taxpayer in 1921 “were not taxable 
income in their entirety to the taxpayer.” (R. 25- 
27). 


SUMMARY OF ARGUMENT. 

I. 

This case concerns the taxability of certain 
money paid as income to a beneficiary of a trust 
of which the income was to be distributed to the 
beneficiaries periodically. 

Section 219 of the Revenue Act of 1921 imposes 
a tax, inter alia, upon “income received by estates 
of deceased persons during the period of admin¬ 
istration or settlement of the estate” and 44 income 
which is to be distributed to the beneficiaries peri¬ 
odically.” Executors, in determining the net in¬ 
come of estates during the period of administration 
are allowed to deduct 4 4 the amount of any income 
properly paid or credited to any legatee, heir or 
other beneficiary. ” Subdivision (d) of this section 
also contains the following provision, which is ap¬ 
plicable to both classes of income above mentioned: 
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“The tax shall not be paid by the fiduciary, but 
there shall be included in computing the net income 
of each beneficiary that part of the income of the 
estate or trust for its taxable year which, pursuant 
to the instrument or order governing the distribu¬ 
tion, is distributable to such beneficiary, whether 
distributed or not.” 

The language above quoted, as well as other parts 
of this section, indicates clearly that the test of 
taxability to beneficiaries of income of both pf the 
sorts mentioned is not actual receipt of money by 
them, but their legal right to receive the money. 
They are taxable only as to income to which they 
are lawfully entitled. 

Section 219 of the previous Act—that of 1918— 
contained similar language. The Regulations which 
were in force under the 1918 Act at the time When 
the 1921 Act was passed provided that each such 
beneficiary (whether the beneficiary of a trust in 
which there was income distributable periodically 
or a legatee of an estate before final settlement to 
whom income was properly paid) should include 
in his return “his distributive share of the net in¬ 
come even though not yet paid to him, but if the 
taxable year on the basis of which he makes his 
returns fails to coincide with the annual account¬ 
ing period of the estate or trust, then he need only 
include in his return his distributive share for such 
accounting period ending within his taxable year.” 
The language of the Regulations thus indicated 


clearly (as indeed the language of the 1918 Act 
required) that the test of taxability of income was 
the same for legatees receiving income in the course 
of the settlement of an estate and for beneficiaries 
of a trust, the income of which was to be distributed 
regularly. With this construction in force, Con¬ 
gress passed Section 219 of the 1921 Act, which 
shows that it approved this construction of the 
Department. Regulations issued under the 1921 
Act were, as to this matter, practically identical 
with the Regulations under the 1918 Act. In Sec¬ 
tion 219 of the Act of 1924 and Section 219 of the 
Act of 1926 Congress re-enacted substantially the 
same language. 

In many cases arising under Sections 219 of the 
various Acts, the Commissioner and the Courts (in¬ 
cluding this Court in Whitcomb v. Blair, 58 App. 
D.C. 104) apparently took the view that in order to 
impose a tax on income received by a beneficiary it 
was necessary to show that he was lawfully entitled 
to the money. 

As far as we are able to ascertain, it was not 
until the instant case and its companion cases were 
argued that the Commissioner advanced the con¬ 
tention that the statute should be construed to tax 
a beneficiary of a trust on money paid to him 
through a mistake of law. 

This construction now suggested by the Commis¬ 
sioner would produce most unfair results. The 
Act of 1921 (like the other Revenue Acts) con- 
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i 

tains no provision entitling a beneficiary to a de¬ 
duction if in a later year he repays an amount im¬ 
properly distributed to him. And in the only case 
which appears to have arisen involving this exact 
point, the Commissioner argued and the Boa^d of 
Tax Appeals held (correctly we submit) that the 
beneficiary was not entitled to any deduction in 
the later year in which the amount was repaid. 
Pyle v. Commissioner, 16 B.T.A. 218. 

None of the cases now cited by the Commissioner 
in support of his contention that the mere receipt 
of income by a beneficiary is sufficient to render it 
taxable, such as North American Oil Consolidated 
v. Burnet, 286 U. S. 417, involved Section 2^.9 of 
the statute or any section having similar language, 
or throw any light upon the construction tp be 
given to Section 219. In the North American Con¬ 
solidated case, the Court pointed out that under 
the provisions of the sections there involved the 
taxpayer would be allowed a deduction for ampunts 


repaid in a later year, a situation which, a£ we 

i 

have pointed out, does not exist in the case of the 
respondent here. 

Apparently the only statement of any court 
which is contrary to our contention is that con¬ 
tained in the recent opinion of the Circuit Court of 
Appeals for the Ninth Circuit in Commissioner v. 
Freuler, a companion case of the instant case. If 
that statement is intentional, it is, we submit, 
clearly wrong. 




Moreover, we submit that Section 219 of the 1921 
Act makes the test of taxability whether the 
amounts were distributable under the order of the 
court, if, as here, there was an order of court 
governing the matter. 


II. 

The California Superior Court, having jurisdic¬ 
tion over the trust estate, after hearing the parties, 
entered an order that the respondent was not en¬ 
titled to the amount in question and ordered her 
to repay it. This decision is controlling. 

For if, as we contend, Section 219 should be 
construed as making the test the taxability whether 
the amounts received by a beneficiary were dis¬ 
tributable to such beneficiary pursuant to the 
order governing the distribution, the order of the 
California court which had jurisdiction over the 
trust estate and the parties was just such an order 
as the statute envisages. 

And even if, as the Commissioner contends, the 
word “order” in the statute has application only 
to guardianships, it is nevertheless true that the 
state court has settled the property rights of the 
respondent taxpayer as to the amount in question 
and no decision of any other court can enlarge them. 

Under the proper construction of the statute, 
the only question is what income was distributable, 

* i 

or in other words, what property rights the tax¬ 
payer had. That right depends upon and is regu- 
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lated by the state law, and as the Court said in 
Uterhart v. United States, 240 U. S. 598, 603: “It 
is obvious that a judicial construction of the will 
by a state court of competent jurisdiction deter¬ 
mines not only legally but practically the extent 
and character of the interest taken by the legatees. ” 
Although it is true that the federal courts are not 
bound in all cases to follow the construction of a 
will adopted by a state court, they cannot disregard 
the decision of the state court under which prop¬ 
erty rights have been settled, where, as heri, the 
question is simply what the property rights are. 
Commissioner v. Field, 42 F. (2d) 820, 822 (C.C.A. 
2d). See also Keith v. Johnson, 271 U.S. 1,8. 

As this Court said in Hieston v. National City 
Bank, 280 Fed. 525, 526, “The obligation to accord 
full faith and credit to a valid judgment, other than 
for lack of jurisdiction of the person or subject- 
matter, or for the enforcement of a penaliy, is 
without limitation . 9 9 

The argument of the Commissioner that the deci¬ 
sion of the state court should be disregarded be¬ 
cause it was not made until long after the end of 
the taxable year here involved is untenable. Mc- 
Caughn v. Girard Trust Company, 19 F. (2d) 218, 
(C.C.A. 3rd). 

The fact that this Court in the previous case of 
Whitcomb v. Blair, 58 App. D.C. 104, said that the 
respondent here was entitled to one-ninth of the 
income, without diminution on account of depre- 


ciation, is now unimportant. Since the state court 
having jurisdiction has now decided the question, 
this Court is not only at liberty to reverse its pre¬ 
vious view, but it is bound to do so. Roberts v. 
Leivis, 153 U. S. 367; Boat v. Metropolitan Mu¬ 
seum of Art, 19 F. (2d) 454 (C.C.A. 2d), certiorari 
denied 275 U. S. 565; Atwood v. Rhode Island Hos¬ 
pital Trust Company, 34 F. (2d) 18 (C.C.A. 1st), 
certiorari denied 280 U.S. 600; see also Messinger v. 
Anderson, 225 U. S. 436. 

The California decree had not been entered at 
the time of the hearing of the previous case in this 
Court; and in that case the taxpayer did not ques¬ 
tion the contention of the Commissioner that the 
amount in dispute was properly distributable to 
her. The decision of the Superior Court of Cali¬ 
fornia was required by the holding of the highest 
court of that state in In re Gartenlaub . 185 Cal. 

i 

648, which lays down for that state a rule directly 
contrary to that adopted by this Court in American 
Security & Trust Co. v. Payne, 33 App. D.C. 
178. No statute or decision of any California court 
in conflict with the decision of the Superior Court 
has been cited, and it is in accord with holdings of 
the courts in various other states. None of the 
cases cited by the Commissioner, taking the oppo¬ 
site view of the law, considers the law of California. 


We submit that the Commissioner’s contentions 
in regard to the decree of the Superior Court of 
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California are futile. He does not charge that that 
Court was without jurisdiction or that the proceed¬ 
ings were collusive. Nothing short of lack of juris¬ 
diction or collusion will serve to impeach the 
decree. His insinuations in regard to it are imma- 
terial, and are not supported by any findings of 
the Board. 

i 

ARGUMENT 

I. 

The respondent was taxable only upon so much of the 
amount received by her from the trustee as was prop¬ 
erly distributable to her. 

The taxability of the amount in question is, as 
the Commissioner apparently agrees, governed by 
the provisions of section 219 of the Revenue Act of 
1921. That section, which is the sole section [under 

i 

the part of that act headed “ Estates and Trusts,” 
lays down comprehensive formulae for determin¬ 
ing what income of estates and trusts is to pe in¬ 
cluded in the income of individuals subject to the 

normal tax and the surtax which are imposed by 
• I 

sections 210 and 211. Section 219 provides ip part 

as follows: 2 | 

i 

(a) That the tax imposed by sections 210 
and 211 shall apply to the income of estates or 
of any kind of property held in trust, includ¬ 
ing— 

(1) Income received by estates of deceased 

2 The entire section, except subdivision (f), is printed in the 
appendix, pp. 53 to 57. 
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persons during the period of administration or 
settlement of the estate; 

* * * * * 

(4) Income which is to be distributed 3 to the 
beneficiaries periodically, whether or not at 
regular intervals, and the income collected by a 
guardian of an infant to be held or distributed 
as the court may direct. 

***** 

Subdivision (b) of this section provides that the 
fiduciary shall make returns of the income and that 

... In cases in which there is any income of 
the class described in paragraph (4) of sub¬ 
division (a) of this section the fiduciary shall 
include in the return a statement of the income 
of the estate or trust which, pursuant to the 
instrument or order governing the distribu¬ 
tion, is distributable to each beneficiary, 
whether or not distributed before the close of 
the taxable year for which the return is made. 

Subdivision (c) provides that— 

... in determining the net income of the 
estate . . . there may be deducted the amount 
of any income properly paid or credited to any 
legatee, heir, or other beneficiary. 

Subdivision (d) contains the following provision: 

In cases under paragraph (4) of subdivision 
(a), and in the case of any income of an estate 
during the period of administration or settle- 


•Throughont this brief, the italics are ours. 
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ment permitted by subdivision (c) to be de¬ 
ducted from the net income upon which tax is 
to be paid by the fiduciary, the tax shall not 
be paid by the fiduciary, but there shall be in¬ 
cluded in computing the net income of each 
beneficiary that part of the income of the estate 
or trust for its taxable year which pursviant to 
the instrument or order governing the distribu¬ 
tion, is distributable to such beneficiary, 
whether distributed or not, . . . 

I 

Subdivision (e), which applies to cases in which 
an estate or trust includes both income of th<b class 
described in subdivision (a) (4) and other income, 
contains similar provisions. 

In the above, the phrases italicized are mani¬ 
festly synonymous. They all refer to what ought 
to be done, rather than to what has been dope. 

Subdivision (a) (4) is concerned not with the in¬ 
come distributed periodically but that “which is 
to be distributed . . . periodically.” Subdivisions 
(b), (d) and (e) deal not with what is distributed, 
but with what is “distributable . . . whether or 

i 

not distributed.' 9 Obviously the provisions con¬ 
cerning the income of trusts which is to be distrib¬ 
uted to the beneficiaries periodically—subdivisions 
(a), (b), (d) and (e)—are based on the same policy 
as that of subdivision (c) regarding decadents’ 
estates. Indeed, subdivision (d) relates both to 
beneficiaries of trusts and to legatees of Estates, 
and that part of its language which is italicized 
above must have the same meaning for both of 


these classes of taxpayers. In the case of legatees 
receiving income from an estate during period of 
administration, it must mean they are taxable only 

upon income properly paid or credited, as it is only 
such income which the fiduciary is entitled to de¬ 
duct in computing net income of the estate which 
the fiduciary is to pay. Hence, even if there were 
any doubt as to the meaning of the words which 
apply solely to beneficiaries of trusts, it would have 
to be resolved to harmonize with the language of 
subdivision (c). 

The underlying theory is that taxes on income 
covered by Section 219 are to be determined, not 
by the physical facts concerning the payment of the 
money, which might be affected by mistakes of the 
parties, either as to law or fact, or by the desire 
of the parties so to adjust these matters as to es¬ 
cape income tax, but by the legal rights and duties 
of the parties. Nowhere is there any indication 
that consideration is to be given to the actual re¬ 
ceipt of money by a beneficiary. The test adopted 
is the antithesis of this—whether the income is dis¬ 
tributable. Had Congress intended to include all 
sums actually distributed as well as those properly 
distributable (as the Commissioner now suggests), 
it could easily have expressed that idea, and its fail¬ 
ure to do so, as well as the use of the expressions 
italicized above, manifests clearly the intention to 
tax the beneficiaries only upon those amounts to 
which they are rightfully entitled. 



It is, of course, well established that the lan¬ 
guage of a tax statute is not to be extended beyond 
its clear import, and in case of doubt is to be con¬ 
strued in favor of, rather than against, the tax¬ 
payer. Crooks v. Harrelson, 282 U. S. 59, 61; 
United States v. Merriam, 263 U. S. 179, 187-188; 
Gould v. Gould, 245 U. S. 151, 153. 


Our construction of Section 219 is that which ap- 
pears always to have been adopted by the regula¬ 
tions of the Treasury Department, and Congress 
has in various Acts repeated enough of th^ lan¬ 
guage of the statute here involved to evidence its 
approval of this construction. 

Section 219 of the Revenue Act of 191^ was 
similar to Section 219 of the 1921 Act, although not 
quite so explicit. The provisions from subdivisions 
(a), (b) and (c) of the 1921 Act quoted aboye ap¬ 
peared in substantially the same form in the 1918 
Act. In the 1918 Act, subdivision (d) of this sec¬ 
tion provided: 


. . . there shall be included in computing the 
net income of each beneficiary his distributive 
share, whether distributed or not, of the net in¬ 
come of the estate or trust for the taxable year. 

In later Revenue Acts, Congress used similar 
language. See Section 219 of the Act of 19241 Sec¬ 
tion 219 of the Act of 1926 and also Sections 161- 
164 of the Act of 1928. All of these also contain 
substantially the same language as that from Sec¬ 
tion 219 (c) of the 1921 Act which is quoted above. 


Article 345 of Regulations 45, promulgated 
unde!' the Revenue Act of 1918 on January 28,1921, 
provided: 

In the ease of (a) a trust the income of which 
is distributable periodically . . . and (c) an 
estate of a decedent before final settlement as 
to any income properly paid or credited as such 
to a beneficiary, the income is taxable directly 
to the beneficiary or beneficiaries. Each such 
beneficiary must include in his return his dis¬ 
tributive share of the net income, even though 
not yet paid him, but if the taxable year on the 
basis of which he makes his returns fails to 
coincide with the annual accounting period of 
the estate or trust, then he need only include in 
his return his distributive share for such ac¬ 
counting period ending within his taxable year. 

Substantially the same language is found in Article 
345 of Regulations 62, promulgated under the 
Revenue Act of 1921 on February 15,1922. As far 
as we are able to ascertain, these provisions of these 
two sets of regulations have never been modified. 

Moreover, in Law Opinion No. 1013, promul¬ 
gated in 1920 (2 C.B. 181, 183), the Solicitor of 
Internal Revenue, discussing Section 219 of the 
Act of 1918 relating to the income from trusts, said: 

it would be highly inequitable and unjust to 
tax the present beneficiary upon income which 
is not distributable to him and to which he is 
not beneficially entitled. 

It is, of course, well settled that great weight will 
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be attached to the long adopted construction of tax 
statutes by the Department of the Treasury. The 
Supreme Court has said that a construction “ought 
not to be disturbed now unless it be plainly wrqng. ” 
Universal Battery Co. v. United States, 281 U.S. 
580, 582. And where, as here, Congress in subse¬ 
quent acts has reenacted substantially the same 
language, that operates as legislative approval of 
the construction adopted by the Treasury Depart¬ 
ment. Brewster v. Gage, 280 U.S. 327, 336; Mc- 
Caughn v. Hershey Chocolate Co., 283 U.S, 488, 
492-493. j 

As far as we can ascertain, never until the instant 
case and its companion cases were argued di^L the 
Commissioner contend that Section 219 of th^ 1921 
Act or any of the similar provisions of other Acts 
should be construed as imposing a tax on nioney 
improperly distributed. 

The opinion of the Court of Appeals of thb Dis¬ 
trict of Columbia in the case of this respondent in¬ 
volving the tax for a previous year under a simi¬ 
lar statute, section 219 of the Revenue Act of 1918, 
Whitcomb v. Blair, 58 App. D.C. 104, apparently 
proceeded upon the construction for which wq con¬ 
tend. Although the Court decided against the tax¬ 
payer in that case, its conclusion was based [upon 
the assumption (then agreed to by both parties) 
that the taxpayer was entitled to all of the gums 
which she had received. Thus, this Court there 
said that “the payment made by the trustee to ap- 
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pellant was in fact and law the distributive share 
of the income to which she was entitled as life 
tenant.” 

There was no suggestion made in behalf of the 
Commissioner in Whitcomb v. Blair, supra, that 
the amount in question was taxable to the taxpayer 
merely because she had received it. The Commis- 

i 

sioner then evidently felt that his case must be 
founded upon the proposition that she was right¬ 
fully entitled to it, and a considerable part of his 
brief was directed to the argument of this proposi¬ 
tion and to a demonstration that the taxpayer there 
did not contest that proposition. (For discussion 
of the positions taken by the parties and of the 
opinion in Whitcomb v. Blair, see pages 72 to 80 
of the appendix.) 

The Commissioner’s brief here, however, states 
that certain decisions establish 

that the beneficiary is taxable upon the en¬ 
tire amount of income actually received by or 
distributable to him during the year without 
deduction for depreciation sustained by the 
principal of the trust. (Brief, p. 26) 

The cases cited are Baltzell v. Mitchell, 3 F. (2d) 
428 (C.C.A. 1st), certiorari denied, 268 U.S. 690; 
Codman v. Miles, 28 F. (2d) 823 (C.C.A. 4th), cer¬ 
tiorari denied, 278 U.S. 654; Abell v. Tait, 30 F. 
(2d) 54 (C.C.A. 4th) ; Kaufmann v. Commissioner, 
44 F. (2d) 144 (C.C.A- 3d) ; Hubbell v. Burnet, 46 
F. (2d) 446 (C.C.A. 8th), certiorari denied 283 



TJ.S. 840; Codman v. Commissioner, 50 F. (2d) 763 
(C.C.A. 1st) ; Roxburghe v. Burnet, 58 F. (2d) 693 
(App. D. C.), certiorari denied 286 U.S. 567; Rox¬ 
burghe v. United States, 64 Ct. Cls. 598. j 

An examination of these cases, however, reveals 
that not one of them holds that the mere receipt of 
money by a beneficiary of a trust made it taxable. 
Several of them construe trust instruments and dis¬ 
cuss the question as to what the taxpayer was right¬ 
fully entitled, and from this it is apparent that the 
Commissioner and these Courts construed the stat¬ 
ute in accordance with our contention. In none of 
these cases did it appear that any amount taxed 
was not properly paid to the beneficiary. In |very 
case it was found, or assumed, either that the 
amount taxed was properly distributed or tljat it 
should have been distributed. 

Support for our contention is also found iij Mc- 
Caughn v. Girard Trust Co., 19 F. (2d) 218 
(C.C.A. 3d). 4 

The only case of which we know which does sup¬ 
port the present contention of the Commissioner 
as to the construction of the statute (as distin¬ 
guished from his previous construction embodied 
in the Regulations) is Commissioner v. Freuler, de¬ 
cided by the Circuit Court of Appeals for the Ninth 
Circuit in January, 1933. In this case, that Court 
said that Congress “intended to tax each year to 

4 Abstracts from this case will be found on pp. 39 to 41, 
infra. 
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the beneficiary of any trust the share of the trust 
income which was distributed to him in that year. ’ 7 
If the Court meant this language to express its 
real conclusion, that language is directly in point, 
as the case involves the statute here in question and 
another beneficiary under the trust herein involved. 
We submit that this conclusion is not justified by 
the language of the statute. The Court reached 

that conclusion without discussing the parts of the 

* 

statute upon which we rely or the Regulations, and 
we submit that its conclusion is unconvincing and 
untenable. 5 


The construction which the brief of the Com¬ 
missioner now urges “that the beneficiary is tax¬ 
able upon the entire amount of income actually 
received by or distributable to him during the 
year” would lead to curious results. Under such 
a construction, if a trustee erroneously distributed 
income, he himself would have to pay a tax on it, 
and the recipient would also have to pay a tax on 
it. Similarly if, owing to a mistake, the trustee 
paid income to the wrong person, that person would 
be taxed upon it, as well as the beneficiary who was 
entitled to it. 

That this was not the intention of Congress is 

5 As this case has not yet been reported in the Federal 
Reporter, we copy the entire opinion of the Court in the Ap¬ 
pendix pp. 65 to 71. 




demonstrated by the fact that the act contains no 
provision allowing a beneficiary of a trust} any de¬ 
duction for any amount which he receives wrong¬ 
fully and repays. As none of the provisions for 
deductions are broad enough to apply to such a 
situation, it must have been contemplated ithat the 
test was not actual receipt of income from the trust, 
but the right to receive it. 

The brief of the Commissioner in the instant 
case in its Summary of Argument (p. 14) says: 

However, even if the beneficiaries restored the 
amounts in question, they would onlyi be en¬ 
titled to a deduction in the year of restoration 
and not during earlier years. 

I 

It is significant, however, that in the only case di¬ 
rectly involving this point which we have been able 
to find, the Commissioner argued that no deduction 
could be made in the later year, and the B<j)ard of 
Tax Appeals so held. Pyle v. Commissioner, 16 
B.T.A. 218. We believe that that decision was cor¬ 
rect. The repayment of income from a trust re¬ 
ceived by mistake is certainly not within the cate- 
gory of “ordinary and necessary expenses paid or 
incurred during the taxable year in carrying Ion any 
trade or business” which Sec. 214 (a) (1) of the 
1921 Act and similar provisions of other Revenue 
Acts allow as a deduction. 

It is suggested in a footnote of the Commis¬ 
sioner’s brief (p. 26) that the proper construction 
of the statute “only necessitates recourse to the 



term ‘distributable’ when income has not, in fact, 
been distributed.” This view seems never before to 
have been taken either by the Commissioner or by 
any Court. Such a bizarre construction should 
never be adopted unless the language of the statute 
clearly requires it, and here it does not. We submit 
that there is no basis for such a construction in the 
statute. 


The Commissioner argues (p. 43) that— 

income received under a claim of right is tax¬ 
able income, and this status may not be dis¬ 
turbed by subsequent events, 

and cites various cases in support of this proposi¬ 
tion on pages 14 and 43 to 48 of his brief. But 
none of these cases is in point because none involved 
Section 219 of this Act or any section containing 
any similar language. 

Thus the case of North American Oil Go. v. Bur¬ 
net, 286 TJ. S. 417, upon which the Commissioner 
chiefly relies for his contention that “income re¬ 
ceived under a claim of right is taxable income”, 
had nothing whatever to do with the income from 
trusts, but involved the sections applying to the in- 
come of corporations. The only question there was 
whether certain profits which the receiver of cer¬ 
tain property collected in 1916, and which were 
turned over to the corporation in 1917 after a de¬ 
cision of a lower court that the corporation was 
entitled to them (which decision was ultimately 
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sustained in 1922), were taxable to the corporation 
in 1917. The amount involved constituted earnings 
of the company’s property. Moreover the Court in 
that case said (p. 424) : 

If in 1922 the Government had prevailed, 
and the company had been obliged to refund 
the profits received in 1917, it would have been 
entitled to a deduction from the profits of 1922, 
not from those of any earlier year. 


income 


But as we have pointed out in respect of 
from a trust repaid by a beneficiary to a tnistee, he 
cannot obtain a deduction in any later year. 


Furthermore, the statute, as we construe it, re¬ 
quires that, of the income of a trust like ihis, the 
beneficiary is to return that part which is distribut¬ 
able to the beneficiary 'pursuant to the order govern¬ 
ing the distribution, if there is such an order (and 
in the instant case, of course, there is, as we have 
pointed out pp. 4 to 5, supra.) The specific pro¬ 
visions governing this matter are those from sec¬ 
tion 219 (b) and (d) which are quoted on pp. 14- 
15, supra . 

We submit that there is nothing in this language 


which indicates, as the Commissioner contends, that 
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the reference to an order ‘ 4 applies solely to guard¬ 
ianships.” This is a strained construction, and it 
is not suggested by the Regulations which the De¬ 
partment issued construing this section. (See 
Article 347 of Regulations 62, p. 64 of Appendix.) 






Subdivision (4) of subsection (a) does not use 
the word “order.’’ The only reason why subdivi¬ 
sion (4) of subsection (a) groups the two kinds of 
income which it does is that the legal title to the in¬ 
come mentioned in subdivisions (1), (2) and (3) 
in each case remains in the fiduciary until the end 
of the taxable year, whereas the legal title of the 
income treated in subdivision (4) does not remain 
in the trustee. As soon as the distributable income 
becomes distributable, whether by virtue of a trust 
instrument or a court order, it is regarded for in¬ 
come tax purposes as passing to the beneficiary. 
Since a guardian is a mere curator and at no time 
has legal title, all of the income received by a guard¬ 
ian vests immediately in the ward. For these rea¬ 
sons, subsection (d) provides that the two classes of 
income mentioned in subdivision (4) of subsec¬ 
tion (a) are not taxable to the fiduciary, but to the 
beneficiary. Subsection (b) makes provision for 
returns accordingly. There is nothing in any of 
this which requires that the word “order,’’ as used 
in these later subsections, or in any other portion 
of the act, be restricted to orders directed to guard¬ 
ians. 

The Commissioner’s brief is written in entire dis¬ 
regard of the peculiar provisions of the California 
statutes relating to probate procedure and testa¬ 
mentary trusts. We realize that in many jurisdic¬ 
tions a testamentary trustee, like any other trustee, 
proceeds to act on his own responsibility; if he re- 




quires directions of any court on any poiht under 
the will, his application is to a court of equity. This 
is not the California system. Under Section 1120 
of its Probate Code: 

When a trust created by a will continues 
after distribution, the superior court shall not 
lose jurisdiction of the estate by final distribu¬ 
tion, but shall retain jurisdiction. | 


This section contains elaborate provisions for an 
accounting by the trustee, such as was ma<fle in the 
instant case. Such a trustee acts constantly under 
the direction of the court. Whatever he does is 
tentative until his accounts are settled, jin Cali- 

i 

foraia, therefore, we have an instance of “the 
juridical conception that a testamentary trustee¬ 
ship ... is due to the court authenticating the 
will.” (In Be Ripley, 167 N.Y.S. 162, 166.) To 
such a trustee we find those provisions of the Reve¬ 
nue Act of 1921 peculiarly applicable where they 
speak of an “order governing the distribution” of 
income (subsection (b), subsection (d), subsec¬ 
tion (e)). I 

We submit that this is just the kind of case to 
which the draftsmen of the Revenue Act of 1921 
intended these provisions to apply. It is also 
clear that these draftsmen could not have in¬ 
tended these provisions to apply to any order re- 

i 

lating to a guardian. Subdivision (4) of subsec¬ 
tion (a), upon which Commissioner relies in his at- 





tempt to apply the provisions of these later sub¬ 
sections to orders regarding guardians, relates to 
two subjects. The first is a trust under which in¬ 
come is distributed to beneficiaries periodically. 
The second is a guardianship. As to the first of 
these subjects, the law taxes the income distribut¬ 
able (because, as we have said, it is that income 
which belongs to the beneficiaries). As to the sec¬ 
ond, paragraph (a) (4) taxes all the income col¬ 
lected by a guardian to be held or distributed as 
the court may direct. There is no provision limit¬ 
ing the tax to such of that income as the court 
orders the guardian to distribute. For that reason, 
it would have been idle in the later subsections to 
make any provision regarding the distributability 
of the income of a minor because subdivision (4) 
of subsection (a) taxes all of the minor’s income 
whether it is “to be held or distributed.” We sub¬ 
mit that distributability is a criterion of the tax¬ 
ability of income under (a) (4) only in cases, like 
the instant case, in which the trust requires the 
periodical distribution of income. The provisions 
of the latter subsections, therefore, applying this 
criterion, must refer, not to guardianships, but to 
cases of this kind; and the words “instrument or 
order governing the distribution” in these sections 
must relate to an instrument such as the will of 
A. C. Whitcomb and orders such as that of the Cali¬ 
fornia Superior Court shown in this record. 
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But, even if the Commissioner is correct in 
asserting that the reference in the statute to court 
orders was intended to apply solely to guardian¬ 
ships, nevertheless the amount received was not 
taxable unless it was rightfully distributable , and, 
as we point out below, this question is to be de¬ 
termined by the court having jurisdiction over the 
res and not by any other court. ! 


The order of the state court having jurisdiction over the 


trust estate and the parties decreed that the; respon¬ 


dent was not entitled to the amount in question, and 
that decision is controlling here. 

It should be borne in mind that the respondent 
is not relying upon the decision of a couri in the 
case of some other person. The decree of the 
Superior Court of California actually foreclosed 
the right of this respondent to the very amount in 
question, and no decree of any other court in any 
other proceeding can now enlarge her rights as 
to that matter. 

If, as we contend, under the taxing statute, the 
question is merely whether the income was dis¬ 
tributable to the respondent 'pursuant to the order 
governing the distribution, there can be no question 
that the order of the Superior Court of California 
is conclusive. And even if the Commissioner's con¬ 
tention that the mention of “order” in the statute 
refers only to guardianships, nevertheless as the 
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present record shows that the question as to what 
was distributable to the beneficiary pursuant to the 
instrument governing the distribution has been de¬ 
cided by that court, that question is no longer open. 

As the Supreme Court said in the recent case of 
Burnet v. Harmel, 287 U. S. 103,110: 

The state law creates legal interests but the 
federal statute determines when and how they 
shall be taxed. 

If, as we contend, the federal statute here involved 
taxes only income which was properly distribut¬ 
able, it is apparent that it is the state law which 
must determine what income was rightfully dis¬ 
tributed. In applying the federal tax we must con¬ 
sider what substantive rights and obligations have 
arisen under the local law. Although so far as the 
Federal Government is concerned, proceedings be¬ 
tween citizens in state courts are res inter alios acta 
and not binding upon the Federal Government by 
the doctrine of res judicata, nevertheless those 
judgments do give rise to rights and obligations 
upon which the Federal income tax must depend. 
The income tax cannot be computed without giv¬ 
ing effect to these judgments. The will must have 
the effect which the state court having jurisdiction 
has decided that it has. In view of its decision, the 
situation as to the whole world is exactly the same 
as if the will had expressly provided that the trus¬ 
tee should withhold from distribution annually 
amounts adequate to set up a reserve for deprecia¬ 
tion. We submit that this proposition is estab¬ 
lished by the Supreme Court of the United States 
and that no decision of that Court conflicts with it. 
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Thus, in Uterhart v. United States, 240 TJ.S. 598, 
which involved the right to a refund of a federal 
succession tax, the Court, in order to determine the 
nature of the taxpayer’s interest in the property, 
looked solely at the provisions of a decree of a state 
court; and said (p. 603) : 


It is very properly admitted by the Govern¬ 
ment that the New York decree is in this pro¬ 
ceeding binding with respect to the meaning 
and effect of the will. The right to succeed to 
the property of the decedent depends upon and 
is regulated by state law ( Knowlton v. Moore, 
178 TJ.S. 41, 57), and it is obvious that a judi¬ 
cial construction of the will by a state court of 
competent jurisdiction determines not only 
legally but practically the extent and character 
of the interests taken by the legatees. 

In Keith v. Johnson, 271U. S. 1, a case involving 
federal income tax, the Supreme Court reveled its 
previous ruling as to whether the New York trans¬ 
fer tax was primarily payable out of the estate, 


and held that it was bound to follow a later decision 
of the state court on the question. See also United 
States v. Kombst, 286 U. S. 424, 426; Michigan v. 
Michigan Trust Co., 286 U. S. 334, 342. 

Of the instant case the Commissioner’s brief 


says (p. 31) 

The facts assimilate it in principle to such 
cases as Burgess v. Seligman, 107 U. S. 20; 
Barber v. Pittsburgh, Fort Wayne and Chi¬ 
cago By. Co., 166 U. S. 83; Kuhn v. Fairmont 
Coal Co., 215 U. S. 349; Ford v. Commissioner, 
51 F. (2d) 206 (C.C.A. 6th), certiorari denied, 
284 U. S. 666; Fidelity & Columbia Trust Co. 
v. Lucas, 52 F. (2d) 298 (W.D. Ky.). 


Although some of these cases hold that the fed¬ 
eral courts are not bound in all cases to follow the 
construction of a will adopted by the state court, 
the Supreme Court cases cited deal with no federal 
statute, and do not involve a situation similar to 
that here involved where the probate court—in a 
proceeding in rem — 4 4 had the settlement of this 
estate in its grasp and sole jurisdiction. ” See Mc- 
Caughn v. Girard, 19 F. (2d) 218, 219. Moreover, 
the latest discussion of any phase of the matter by 
the Supreme Court—that in Hawhes v. Hammill, 
77 L. ed. 285 (No. 147, 1932 Term)—indicates that 
the doctrine of these cases is extremely limited. 

Ford v. Commissioner did not involve Section 
219 of the Revenue Act of 1921, or, indeed, any 
section relating to the income from trusts. It held 
that under the section of the statute there consid¬ 
ered, the criterion to be applied was the 4 4 actual 
receipt and retention of income in the year in ques¬ 
tion of what was then considered to be income, ” and 
so throws no light on the question now under dis¬ 
cussion—whether the question as to the right to in¬ 
come must be regarded as settled by the state 
court having jurisdiction. 

The only remaining case, Fidelity & Columbia 
Trust Company v. Lucas, is a decision merely of a 
District Court. If the decision can be supported 
(which we question), it is only because of the un¬ 
usual facts of that case or the peculiarities of Ken¬ 
tucky practice, with which we are not familiar. 



Commissioner v. Frenter, supra, (C.C.A. 9th, 
1933), apparently rejects our contentions, and is, 
we submit, wrong. 

No other case has been cited which has held that 
applicable decisions of state courts fixing property 
rights can be disregarded in determining what 
property is subject to federal taxes, and we are 
aware of no such case. The correct principle is that 
enunciated in the following cases. 

In Commissioner v. Field, 42 F. (2d) 820, 822 
(C.C.A. 2d, 1930), a case involving federal [income 
tax on income received from a trust estate, ijeamed 
Hand, J. said: 

Hence the case turns upon whether, after 
the Illinois decree, Marshall had a present in¬ 
terest in the income of Henry’s share assign¬ 
able under the law of Illinois. 

*****! 

Under the trustees’ contention Ittenry’s 
share after his death was still subject to the 
provisions for accumulation, the restraints on 
alienation and the contingent remainders over. 
We need not consider the validity of these for 
we must accept the decree as holding that 
Henry’s share was not so limited after his 
death. 

And in Hidden v. Durey, 34 F. (2d) 174,178, the 
District Court for the Northern District df New 
York said: 

The defendant and the federal courts are 



bound by the decisions of the appropriate state 
courts upon the probate of wills and their con¬ 
struction. 


At the time when the Revenue Act of 1921 was 
passed (it was approved on November 23, 1921), 
the Commissioner took the position that the deci¬ 
sion of local courts as to the distribution of income 
should control. Law Opinion of the Solicitor of 
Internal Revenue, No. 1013, promulgated in 1920 
(2 C.B. 181, 183), discussing Section 219 of the 
Act of 1918, relating to the income from trusts, 
stated that the federal statutes and not the rule 
of the probate court must govern the question as 
to what constitutes income, but went on to say: 

The decisions of the local courts, however, as to 
the distribution of such items of income are im¬ 
portant. They determine by whom the income 
should be accounted for . 

We submit that the statement from the Solic¬ 
itor’s opinion, quoted above, is correct. Anyway it 
expressed the attitude of the Department when the 
Revenue Act of 1921 was passed, and the Act of 
1921 contains no language indicating that Congress 
intended to adopt the contrary rule, which the Com¬ 
missioner seeks to apply in the instant case. Con¬ 
sequently Congress must be deemed to have ap¬ 
proved this construction. (See authorities cited 
on p. 19, supra.) 
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Certain arguments in the Commissioner’s brief 
on this point remain to be considered. Thp Com¬ 
missioner’s brief argues (p. 24) 

that the decision of this Court in the earlier 
appeal constitutes the law of the case in so far 
as the present question is concerned. 

No authority is cited for this proposition, and we 
submit that it is unsound. The doctrine of the “law 
of the case” is simply that where a proposition of 
law has been finally established in a certain case be¬ 
tween the parties the courts will usually nqt allow 
it to be challenged in some subsequent stage of the 
proceedings in the same case. Its operation is con¬ 
fined to one specific case. The doctrine has no ap¬ 
plication to any of the instant cases. It certainly 
cannot apply to the cases of the taxpayers ip Num¬ 
bers 5665 and 5666 now pending in this Court, 
neither of whom was a party to any of the litigation 
which the decision of this Court in Whitcomb v. 
Blair terminated. And even as to the respondent 
here, the question is not the same as it was in the 
previous case. A different Revenue Act is involved, 
and the situation in regard to her right to the 
amount taxed is entirely different from what it ap¬ 
peared to be when this Court decided the earlier 
case. Then both parties agreed that the taxpayer 
was legally entitled to the' amount in question. 

Even if this were the identical case which this 
Court had decided, the Supreme Court of the 
United States would certainly be free to Consider 
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the matter, if this case should go to that Court, and 
it cannot be that this Court is incapacitated from 
disregarding its previous decision. In Messenger 
v. Anderson, 225 U. S. 436, 444, the Court said: 

In the absence of statute the phrase, 4 ‘law of 
the case,” as applied to the effect of previous 
orders on the later action of the court render¬ 
ing them in the same case, merely expresses 
the practice of courts generally to refuse to 
reopen what has been decided, not a limit to 

their power. Of course this court, at 

least, is free when the case comes here. 

In Johnson v. Caddllac Motor Car Co., 261 Fed. 

878 (C.C.A. 2d), the Court on a second appeal de¬ 
clined to follow its own ruling of law in the same 
case because it was convinced of the error of its 

decision, particularly in view of a decision of the 
state court which had been rendered in the mean¬ 
time. The opinion in this case discussed various 
opinions in which the doctrine of the law of the 
case was involved, including certain cases in the 
Supreme Court of the United States, but no case is 
there cited, and we know of none, holding that the 
doctrine of the “law of the case” is applicable ex¬ 
cept in the identical case in which the ruling ques¬ 
tioned is made. 


The fact that this Court has previously said that 
the respondent and the other life tenants were en¬ 
titled to income without deduction for depreciation, 
is not now important. The situation is similar to 





37 


that which was presented in cases in which the Cir¬ 
cuit Courts of Appeals for the First and Second Cir¬ 
cuits had both held that a certain instrument was 
invalid as a testamentary disposition. Subsequent¬ 
ly a state court in Rhode Island, which had juris- 

i 

diction over its probate, decided that it wab valid 
as a testamentary disposition. In Boal v. Metro¬ 
politan Museum of Art, 19 F. (2d) 454,459, the Cir¬ 
cuit Court of Appeals for the Second Circuit said: 


Because of the probate of the trust deed, and 
what has been said by the highest court of the 
state as to the validity of its clauses, tljie case 
is different than it was when here before (298 
F. 894), and also from the case presented before 
the First circuit in 275 F. 513. We are hot now 
at liberty to hold that the trust deed was invalid 
as a testamentary disposition. 


And in regard to the same matter, the Circuit 
Court of Appeals for the First Circuit said in At¬ 
wood v. Rhode Island Hospital Trust Co 34 F. (2d) 

18, 22: I 


It cannot be contended for a moment that the 
Rhode Island court of probate and probate ap¬ 
peals lacked jurisdiction to determine what 
constitutes a will under the laws of that state. 
In fact it is the only court having such juris¬ 
diction. Having determined that fact all other 
courts are bound by its decision relating there¬ 
to. 

In both of these cases, petitions for certiorari 
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were denied by the Supreme Court. 275 U.S. 565; 
280 U.S. 600. 

In Roberts v. Lewis, 153 U. S. 367, the Supreme 
Court held that the construction of a will thereto¬ 
fore adopted by that Court should not be adhered 
to in determining the rights of one Lewis as to cer¬ 
tain property which he had purchased after pro¬ 
mulgation of the decision of the Supreme Court 
but prior to the decision of the Supreme Court of 
Nebraska, in which the property was located and in 
which the testator resided. The Court held that the 
decision of the Nebraska court should be followed. 

See also Keith v. Johnson, 271 U. S. 1, 8, supra; 
Messenger v. Anderson, 225 U. S. 436, supra . 


The Commissioner’s brief maintains (p. 39) : 

that this Court is not bound to passive acquies¬ 
cence in the decrees of the state probate court 
and that the said pronouncements do not have 
the effect of retroactively changing the taxable 
status of income distributed and received dur¬ 
ing prior years to the prejudice of the Govern¬ 
ment. 

But from what we have said, it must be clear that 
no such change, retroactive or otherwise, was 
involved in the order of the probate court. That 
order simply declared what the rights which pre¬ 
viously existed were. Would the Commissioner 
contend that he should not, and the Courts should 
not, pay any attention to any state decision as to the 
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taxpayer’s rights merely because it is rendered 
after the end of the tax year involved or after the 
filing of the return? Or if not, when would he re¬ 
gard a decision as too late to be noticed? In many 
trusts the trustees do not file their accounts an¬ 
nually, and it will often happen that matter^ relat¬ 
ing to rights upon which a tax depends will not be 
decided until after the end of the taxable year and 
after the return is filed. Of course, it may happen, 
as it did in this taxpayer’s cases for the Earlier 
years, that the taxes are finally settled before any 
adjudication is made, and in such event the tax¬ 
payer may have lost his rights to refer to the ap¬ 
plicable decision of the state court. But wliere, as 
here, the decision of the state court is in evid ence, 
it is immaterial when that decision was made. 

McCaughn v. Girard Trust Company, 19 F. (2d) 
218, (C.C.A. 3rd, 1926), supra, so decides. Ijhe fol¬ 
lowing extracts from the opinion of the Court in 
that case are pertinent: 

This case concerns federal taxes collected 
from the Girard Trust Company, executor and 
trustee under the will of John J. Emeryi. They 
were paid under protest, and this is a suit 
against the government to recover them back. 
Such recovery was allowed in the court below, 
whereupon this writ of error was takeh. The 
statutes involved are the Revenue Act of 1916 
(39 Stat. 756), as amended by the Act of March 
3,1917 (39 Stat. 1000), and the Act of October 
3, 1917 (40 Stat. 300), and the question in- 
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volved is, as stated by the court below, “whether 
the tax should be measured by the trust estate 
income in bulk or by the shares of that income 
divided among the beneficiaries separately.” 

(p. 218.) 

The facts are that John J. Emery, a resident 
of the state of Maine, died on September 5, 
1908, leaving a will in which he directed that 
the funds involved here should accumulate. 
While his estate was in the course of adminis¬ 
tration, the gross income upon this fund was 
assessed with taxes for the years 1916, 1917, 
and 1918. Thereafter the question of validity 
of this accumulation trust was raised in the 
court of Maine having jurisdiction, with the re¬ 
sult that by its decree, which was finally entered 
by consent, it was adjudged that “the com¬ 
plainants were entitled to the residuary estate 
absolutely and in fee, free of any trust, as well 
as the income therefrom with accumulations 
thereon.” 

***** 

. . . Consequently the funds here in question 
did not pass as a trust, but as the residuary 
estate of the decedent, which belonged to his 
several heirs. The differing conclusions of the 
government and of these taxpayers depend on 
the time at which the tax status is fixed . 

(p. 218.) 

The contention of the government is that, 
when these taxes were laid, the trust provisions 
of the will were then in force, and that the 
government was entitled to levy its tax accord¬ 
ing to the then situation, and consequently to 
tax the income as one accruing to the estate 
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in gross as a trust. The contention of the tax¬ 
payer is that the trusts were then void, al¬ 
though not so judicially determined, and that 
the real situation was that the fund was jreally 
held by the trustee, who was also execuior, as 
a residuary intestate estate, although that fact 
was not then, but subsequently, so decreed 
when the trust was adjudged void. We are of 
opinion that the taxation acts as to qstates 
ivere passed by Congress with appreciation of 
the fact that, as a practical administrative 
question, estates would often be in an unde¬ 
termined situation incident to subsequent liti¬ 
gation as to rights thereto, and the taxation 
liability could not in such cases be fairly de¬ 
termined and justly laid until such disputed 
questions were determined. In the light this 
practical consideration, we are of opinion the 
taxpayer’s right and liability depended on 
facts, and not on appearances; that such facts, 
though subsequently determined by judicial 
decree, justly referred back, in this ca^e, for 
example, to the date of the testator’s death, and 
the rights which then, as found by subsequent 
decree really accrued. 

***** 

... As the facts were ultimately adjudged, the 
income regularly accruing on this residuary es¬ 
tate was regularly payable to the owners of it, 
and was taxable as their incomes, (pp. 218- 
219.) 

The judgment below, which held the tax 
should be assessed, not in gross, but upon the 
individual shares of the heirs, is affirmed, 
(p. 219.) 
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And in Appeal of Appell, 10 B.T.A. 1225, 1231, 
the Board said of a decision of a state court: 

The effect of the above decision, as we con¬ 
strue it, is that the trust was not void, but only 
those provisions providing for the accumula¬ 
tion of income. The fact that such decision 
was rendered after the taxable years in ques¬ 
tion does not, in the opinion of the respondent, 
affect the taxability of the trust during those 
years on the income which under the provisions 
of the will was to be accumulated. We can not 
agree with his position. 

***** 

As finally determined in the instant case the 
trust was not one for the accumulation of in¬ 
come, or one in which the trustees were granted 
discretion as to the distribution, but the income 
was vested in the beneficiaries and they were 
entitled to receive the same from the date of 
the testator’s death. That right, although sub¬ 
sequently determined, fixed the status of the 
income for the taxable years in question . 


The argument of the Commissioner flies in the 
teeth of Revised Statutes, Sec. 90$*, which provides 
that the records and proceedings of state court if 
properly authenticated 

shall have such faith and credit given to them 
in every court within the United States as they 
have by law or usage in the courts of the state 
from which they are taken. 

The extent to which full credit must be given is 
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graphically illustrated by the case of Hieston v. 
National City Bank, 280 Fed. 525, in which this 
Court held that the Courts of the District of Colum- 
bia must enforce a Maryland judgment for the pur¬ 
pose of subjecting a married woman’s property in 
this District to the payment of a debt, although, 
under the laws of the District of Columbia it was 
not subject to the payment of such a debt. In the 
course of its opinion the Court said (p. 526) : 

The obligation to accord full faith and credit 
to a valid judgment, other than for lack of 
jurisdiction of the person or subject-matter, 
or for the enforcement of a penalty, is with¬ 
out limitation. 

See, to the same effect, Bradford Elec. Co. y. Clap¬ 
per, 286 U. S. 145, 155; Hartford Life Insurance 
Co. v. Barber, 245 U. S. 146; Tilt v. Kelsey, 207 
U. S. 43; Mitchell v. First National Barfk, 180 
U. S. 471. i 


The Commissioner makes certain contentions in 
regard to the decree of the Superior Court of Cali¬ 
fornia which we will consider briefly. 

He does not contend that the decree was invalid. 
He does not dispute the fact that under the Cali¬ 
fornia law that Court had jurisdiction over the ac¬ 
count of the trustee and the right of the respondent 
to the income. (See Probate Code Section 1120, p. 
27, supra.) He does not contend that the proceed¬ 
ing was not a proceeding in rem. He does not con¬ 
tend that proper notice was not given to the parties. 
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Indeed, the findings of the Board recite that “all 
of the parties interested in the trust estate, includ¬ 
ing Harvard College, were notified of the filing of 
said account of said trustee and of said objections 
and were represented by counsel at the hearing 
held thereon. ” (R. 18.) The decree itself shows that 
five different attorneys appeared and that no one of 
them represented conflicting interests (R. 61). 
Counsel for the Commissioner expressly admit, 
“We do not charge collusion.” It is clear that 
nothing short of collusion in the procurement of 
the decree or lack of jurisdiction is sufficient to 
overthrow it. 

But the Commissioner’s brief does suggest that 
“the orders of the Probate Court were for all prac¬ 
tical purposes consent decrees. ” This statement, if 
indeed it raises any material issue at all, cannot be 
accepted, for it is not borne out by the record. 
Nothing in the decrees themselves, the findings of 
the Board or the evidence supports this statement. 
That they were actually not consent decrees is ap- 
parent from the copy of the decree appearing in 
the record (R. 61, 62), which does not show that 
any consent was endorsed thereon. 

The Commissioner’s brief, however, alludes to 
certain facts which it contends point to the conclu¬ 
sion that “the proceeding in the State Probate 
Court was dictated by the desire to avoid the deci¬ 
sion of this Court in Whitcomb v. Blair.” We sub¬ 
mit that this conclusion is unwarranted, even if ma- 
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terial. If the Commissioner had felt that this were 
material matter, he should have obtained a fading 
of the Board on the matter. This he did pot do, 
and we submit that he can not now ask this Court, 
which did not hear the evidence, to scrutinize it and 
draw inferences from it in order to reach a conclu¬ 
sion of fact which is not found by the Board. 

If, however, this Court does care to scrutinize the 
situation, the following matters should b^ con¬ 
sidered : The Superior Court did not allow tjhe ob¬ 
jections of the remaindermen in their entirety. One 
of them, relating to another matter, was disallowed 
(R. 60). This would indicate that the proceedings 
were not cut and dried, but that the Court} exer¬ 
cised its own judgment. The fact (stressed by the 
Commissioner’s brief) that the hearing was held 
and the decrees entered soon after the petition for 
allowance of the accounts was filed, is withodt sig¬ 
nificance. It is, of course, not unusual, in ujiatters 
of this kind, for a trustee and his counsel to notify 
the beneficiaries informally of what is going to be 
done, and to postpone the filing of the petition until 
after discussion of all phases of the matter with 
them and their counsel and until after the time for a 
hearing, etc., has been fixed. Whether the proceed¬ 
ing was “friendly” or not seems to be unimportant. 
Obviously it is immaterial whether the issue aroused 
personal hostility between the contestants or 
whether they and their counsel submitted the mat¬ 
ter to the Court in an expeditious and amicable way. 


It seems to us absurd to believe that the life ten¬ 
ants would voluntarily have given up what they 
lost by the decrees merely in the hope of obtaining 
the slight reduction in the amount of federal taxes 
which is involved. They were ordered to pay back 
over $250,000. for the years involved in the pend¬ 
ing eases, and the tax liability in controversy is 
only a very small fraction of this amount. More¬ 
over, they were ordered to pay back over $300,- 
000. for previous years, and the trustee was in¬ 
structed to reserve reasonable amounts for depre¬ 
ciation annually in the future until the termination 
of the trust. On May 28,1928, several months be¬ 
fore the hearing in the Superior Court, the Rev¬ 
enue Act of 1928 had been approved. Section 23 
(k) of this contained a provision which would re¬ 
lieve the life tenants from taxation under it on 
amounts representing depreciation, even if such 
amounts were actually and rightfully received by 
the beneficiaries. (This provision is copied in the 
Appendix, p. 62.) 

Consequently the decree affected large amounts 
which would not be involved in any questions of 
federal taxation. It is uncertain who will benefit 
by the decree and by the repayments, aggregating 
over $622,000, which it requires. It may be one or 
both branches of the family or neither. It may be 
Harvard College. 

The Commissioner argues that there is nothing 
to indicate that the change in the assets of the 
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trust estate from non-depreciable property to de¬ 
preciable property either began or ended in 1913, 
and that there is “no evident reason for the selec¬ 
tion of that year, other than the fact that it \sfas the 
first income tax year.” (Footnote to brief, ij). 23.) 
But this argument is baseless. There is no finding 
either by the Board of Tax Appeals or by the 
Superior Court of California that there whs any 
depreciation prior to 1913. The findings show 
merely that it was some time after the San Fran¬ 
cisco earthquake and fire of 1906 that the trustee 
adopted the policy of improving the real estate 
owned by the trust and converting the other assets 
of the estate to accomplish that purpose. (K. 17.) 

The Commissioner’s brief contends that t^iere is 
4 ‘not the slightest question as to the correctness of 
the conclusion” reached by the Board of Tax Ap¬ 
peals and this Court in the previous case <j)f this 
respondent. We do not quarrel with the conclusion 
then reached on the situation as it then appeared, 
in view of the fact that both parties agreed that the 
taxpayer was entitled to the amount in question. 
What the Commissioner evidently means, however, 
is the statement of the Court in that case that the 
respondent was entitled to one-ninth of the income 
without deduction for depreciation, which she then 
did not dispute. 

As we have pointed out, this Court is not now 
called upon to consider this question, and its duty 
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is to accept the decision of the Superior Court even 
though in conflict with its own views of the law, as 
the Board of Tax Appeals has done. 

Although the issue seems immaterial, we chal¬ 
lenge the statement of the above Commissioner as 
we understand it. In support of its statement, the 
Commissioner’s brief cites no California statute or 
decision. It relies upon eight decisions of the fed¬ 
eral courts in tax cases involving various questions 
of law, none of which had been decided by the 
appropriate state court. (These are the cases 
listed on pp. 20-21, supra, as cited on pp. 24-25 of 
the Commissioner’s brief.) 

None of these eight cases purports to decide the 
law of California. The decision of the Superior 
Court would seem to be required by the holding of 
the highest court of that state in In re Gartenlaub, 
185 Cal. 648. In that case the trustee had purchased 
bonds at a premium. The Court said (page 652) : 

“The existence of a corpus, principal, or 
fund is an essential element of the trust and 
the preservation of this principal until the ter¬ 
mination of the life estates is indispensable to 
the fullfilment of the testator’s plans . There¬ 
fore, any depletion of the principal tends to 
frustrate the fundamental purpose of the trust 
and should be avoided and where the price paid 
for a bond consists of more than the par value 
thereof, that method of accounting should be 
adopted which will prevent the impairment of 
the principal unless the testator has clearly di- 


rected to the contrary. Otherwise the life ten¬ 
ant, who is entitled to receive only income, will, 
in effect, have received a part of the principal. 
In other words where a premium is paid, the 
ostensible interest yielded by the bond cannot 
be considered entirely as interest on the! face 
value of the bond, for a sum in excess df the 
face value has gone into the investment and 
the amount of interest remains unchanged, re¬ 
sulting, necessarily, in a decreased rate of re¬ 
turn. A portion of the nominal interest is, 
therefore, a repayment of the premium. 

This is also the view taken by respectable authori¬ 
ties elsewhere. 

See, for example, Matter of Jones, 103 N. 621; 

Matter of Housman, 4 Dem. (N.Y.) 404; Hill on 

Trustees (Am. ed.) pp. 592-593?* I 

* 

In Be Crabtree, 106 Law Tines (NS) 49, 
(decided by Court of Appeals of England 
eonposed of Cozzena-Hardy UR, Fletchers 
Moulton LJ and Buckley LJ) 

— - x : it _ 7 - . . m M j 

224 N.Y.S. 376, 381; Gay v. Focke, 291 Fedi 721; 
Perry on Trusts and Trustees, 7th Ed., Yol. II, par. 
548. And in cases of bonds purchased at a premium 
in such cases as: New England Trust Company v. 
Eaton, 140 Mass. 532; In re Allis' Estate, 12$ Wis. 
223; Furniss v. Crwikshank, 230 N.Y. 495; Curtis v. 
Osborn, 79 Conn. 555 ; Ballantine v. Young, 74 N.J. 
Eq. 572. Contrary to these eases are some c^ses in 
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other jurisdictions, including American Security & 
Trust Co. v. Payne, 33 App. D.C. 178. 

There are, of course, many cases holding that a 
bequest or devise of a wasting asset, without provi¬ 
sion for a reserve for depreciation, ordinarily re¬ 
quires no such reserve. This is not such a case. Here 
we have a general residuary devise. The assets orig¬ 
inally covered by it “ consisted largely of cash, 
bonds, stocks and notes ” (R. 17). Such assets were 
not depreciable or wasting in their nature. The 
testator in his will aptly spoke of the anticipated 
income from them as “interest” (R. 16). In sub¬ 
sequent years the nature of the corpus of the trust 
property has changed. During the years here in¬ 
volved*it consisted almost entirely of improved real 
estate and hotel furniture. The improvements and 
furniture are highly depreciable. Under such cir¬ 
cumstances, when a trustee acquires wasting assets, 
it is reasonable to hold that the life tenant is not 
entitled to the whole rental or other income, but 
that an adequate reserve must be set up in order 
to take care of the depreciation and protect the 
interests of the remaindermen. 

CONCLUSION 

The applicable statute must be construed to tax 
only income which was properly distributable to 
the taxpayer. This raises the question—what was 
the income of the trust estate which was properly 
distributable to her ? That question has been de- 
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tennined by the court of competent jurisdiction, 
and no decision of any other court can give her any 
right to the amount on which the Commissioner 
seeks to impose a tax. The Commissioner is con¬ 
sequently seeking to tax her on a fund to Which 
she was not entitled and never can become entitled. 
This, we submit, he cannot do. The decision df the 
Board of Tax Appeals should be affirmed. 

Respectfully submitted, 

CLAUDE R. BRANCH, 

W. W. SPALDING, 

FELIX T. SMITH, 

ROBERT A. LITTLETON, 
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FEDERAL STATUTES 

Revised Statutes, Section 905 ( U.S.C . Title 28, Sec . 
687 ): | 

The acts of the legislature of any State or Terri¬ 
tory, or of any country subject to the jurisdiction 

of the United States, shall be authenticated by hav¬ 
ing the seals of such State, Territory, or couhtry 
affixed thereto. The records and judicial proceed¬ 
ings of the courts of any State or Territory, o^r of 
any such country, shall be proved or admittea in 
any other court within the United States, by the 
attestation of the clerk, and the seal of the c^urt 
annexed, if there be a seal, together with a certifi¬ 
cate of the judge, chief justice, or presiding m4gis- 
trate, that the said attestation is in due form. And 
the said records and judicial proceedings, so \ au¬ 
thenticated, shall have such faith and credit given 

... i 

to them in every court within the United State\s as 
they have by law or usage in the courts of the State 
from which they are taken. 

Revenue Act of 1921 (c. 136, 42 Stat. 227, 247) : 

Estates and Trusts 

Sec. 210. (a) That the tax imposed by sections 

210 and 211 shall apply to the income of estate^ or 
of any kind of property held in trust, including— 
(1) Income received by estates of deceased per- 

I 

sons during the period of administration or settle¬ 
ment of the estate; 



(2) Income accumulated in trust for the benefit 
of unborn or unascertained persons or persons 
with contingent interest; 

(3) Income held for future distribution under 
the terms of the will or trust; and 

(4) Income which is to be distributed to the 
beneficiaries periodically, whether or not at regular 
intervals, and the income collected by a guardian 
of an infant to be held or distributed as the court 
may direct. 

(b) The fiduciary shall be responsible for mak¬ 
ing the return of income for the estate or trust for 

which he acts. The net income of the estate or trust 
shall be computed in the same manner and on the 
same basis as provided in section 212, except that 
(in lieu of the deduction authorized by paragraph 
(11) of subdivision (a) of section 214) there shall 
also be allowed as a deduction, without limitation, 
any part of the gross income which, pursuant to 
the terms of the will or deed creating the trust, is 
during the taxable year paid or permanently set 
aside for the purposes and in the manner specified 
in paragraph (11) of subdivision (a) of section 
214. In cases in which there is any income of the 
class described in paragraph (4) of subdivision (a) 
of this section the fiduciary shall include in the re¬ 
turn a statement of the income of the estate or trust 
which, pursuant to the instrument or order govern¬ 
ing the distribution, is distributable to each bene- 
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ficiary, whether or not distributed before the ^lose 
of the taxable year for which the return is ma4e. 

(c) In cases under paragraphs (1), (2), or (3) 
of subdivision (a) or in any other case within sub¬ 
division (a) of this section, except paragraph (4) 
thereof the tax shall be imposed upon the net in¬ 
come of the estate or trust and shall be paicjl by 
the fiduciary, except that in determining the net 
income of the estate of any deceased person during 
the period of administration or settlement there 
may be deducted the amount of any income prop¬ 
erly paid or credited to any legatee, heir, or ofther 
beneficiary. In such cases the estate or trust sjaall, 
for the purpose of the normal tax, be allowed the 
same credits as are allowed to single persons uijider 
section 216. 

(d) In cases under paragraph (4) of subdivision 
(a), and in the case of any- income of an estate 
during the period of administration or settlement 
permitted by subdivision (c) to be deducted from 
the net income upon which tax is to be paid by the 
fiduciary, the tax shall not be paid by the fiduciary, 

i 

but there shall be included in computing the net, in¬ 
come of each beneficiary that part of the incorhe of 
the estate or trust for its taxable year which, ]gur- 

I 

suant to the instrument or order governing the dis¬ 
tribution, is distributable to such beneficiary, 
whether distributed or not, or, if his taxable year 
is different from that of the estate or trust, then 
there shall be included in computing his net income 
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his distributive share of the income of the estate 
or trust for its taxable year ending within the tax¬ 
able year of the beneficiary. In such cases the bene¬ 
ficiary shall, for the purpose of the normal tax, be 
allowed as credits, in addition to the credits allowed 
to him under Section 216, his proportionate share 
of such amounts specified in subdivisions (a) and 
(b) of section 216 as are received by the estate or 
trust. 

(e) In the case of an estate or trust the income 
of which consists both of income of the class de¬ 
scribed in paragraph (4) of subdivision (a) of 
this section and other income, the net income of 
the estate or trust shall be computed and a return 
thereof made by the fiduciary in accordance with 
subdivision (b) and the tax shall be imposed, and 
shall be paid by the fiduciary in accordance with 
subdivision (c), except that there shall be allowed 
as an additional deduction in computing the net 
income of the estate or trust that part of its income 
of the class described in paragraph ( 4 ) of sub¬ 
division ( a ) which, pursuant to the instrument or 
order governing the distribution, is distributable 
during its taxable year to the beneficiaries . In 
cases under this subdivision there shall be included, 
as provided in subdivision (d) of this section, in 
computing the net income of each beneficiary, that 
part of the income of the estate or trust which, 
pursuant to the instrument or order governing the 
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distribution, is distributable during the taxable 
year to such beneficiary . 

[Subdivision (f) of this section has no possible 
bearing upon the issues in this case.] 

Revenue Act of 1918 (c. 18; 40 Stat. 1057,107i) : 

Estates and Trusts 

Sec. 219. (a) [Identical with the corresponding 
subdivision of the Act of 1921.] | 

(b) The fiduciary shall be responsible for mak- 
ing the return of income for the estate or trust for 
which he acts. The net income of the estate or trust 


shall be computed in the same manner and dn the 
same basis as provided in section 212, excepl that 
there shall also be allowed as a deduction (in lieu 
of the deduction authorized by paragraph (11) of 
subdivision (a) of section 214) any part 6i the 
gross income which, pursuant to the terms of the 


will or deed creating the trust, is during the taixable 
year paid to or permanently set aside for the TJjnited 


States, any State, Territory, or any political sub¬ 
division thereof, or the District of Columbia, or 


any corporation organized and operated exclusively 
for religious, charitable, scientific, or educational 
purposes, or for the prevention of cruelty tc| chil¬ 
dren or animals, no part of the net earnings of 
which inures to the benefit of any private Stock¬ 
holder or individual; and in cases under paragraph 
(4) of subdivision (a) of this section the fiduciary 
shall include in the return a statement of each bene - 
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ficiary’s distributive share of such net income, 
whether or not distributed before the close of the 
taxable year for which the return is made. 

(c) [Substantially the same as the correspond¬ 
ing subdivision of the Act of 1921.] 

(d) In cases under paragraph (4) of subdivi¬ 
sion (a), and in the case of any income of an estate 
during the period of administration or settlement 
permitted by subdivision (c) to be deducted from 
the net income upon which tax is to be paid by the 
fiduciary, the tax shall not be paid by the fiduciary, 
but there shall be included in computing the net 
income of each beneficiary his distributive share, 
whether distributed or not, of the net income of the 
estate or trust for the taxable year, or, if his net 
income for such taxable year is computed upon the 
basis of a period different from that upon the basis 
of which the net income of the estate or trust is com¬ 
puted, then his distributive share of the net in¬ 
come of the estate or trust for any accounting 
period of such estate or trust ending within the 
fiscal or calendar year upon the basis of which such 
beneficiary’s net income is computed. In such 
cases the beneficiary shall, for the purpose of the 
normal tax, be allowed as credits in addition to the 
credits allowed to him under section 216, his pro¬ 
portionate share of such amounts specified in sub¬ 
divisions (a) and (b) of section 216 as are received 
by the estate or trust. 

[There was no subdivision in the Act of 1918 
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corresponding to section 219 (e) of the Act of 
1921.] 

I 

Revenue Act of 1924 (c. 234; 43 Stat. 253, 275) and 
of 1926 (e. 27; 44 Stat. 9, 32) :« j 

Estates and Trusts 

Sec. 219. (a) The tax imposed by Parts I ^nd II 
of this title shall apply to the income of estates or 
of any kind of property held in trust, including— 

(1) Income accumulated in trust for the benefit 
of unborn or unascertained persons or personb with 
contingent interests, and income accumulated or 
held for future distribution under the terms of the 
will or trust; 

(2) Income which is to be distributed currently 
by the fiduciary to the beneficiaries, and income col¬ 
lected by a guardian of an infant which is to be 
held or distributed as the court may direct; 

(3) Income received by estates of decease^ per¬ 
sons during the period of administration or Settle¬ 
ment of the estate; and 

(4) Income which, in the discretion of the fiduci¬ 
ary, may be either distributed to the beneficiaries 
or accumulated. 

(b) Except as otherwise provided in subdivi¬ 
sions (g) and (h), the tax shall be computed upon 
the net income of the estate or trust, and shall be 
paid by the fiduciary. The net income of the estate 

6 The portions of the Acts of 1924 and of 1926 bearing upon 
the present case are identical. 
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or trust shall be computed in the same manner and 
on the same basis as provided in section 212, except 
that 

(1) There shall be allowed as a deduction (in 
lieu of the deduction authorized by paragraph (10) 
of subdivision (a) of section 214) any part of the 
gross income, without limitation, which pursuant 
to the terms of the will or deed creating the trust, is 
during the taxable year paid or permanently set 
aside for the purposes and in the manner specified 
in paragraph (10) of subdivision (a) of section 
214, or is to be used exclusively for religious, chari¬ 
table, scientific, literary, or educational purposes, 
or for the prevention of cruelty to children or ani¬ 
mals or for the establishment, acquisition, mainte¬ 
nance or operation of a public cemetery not op¬ 
erated for profit; 

(2) There shall be allowed as an additional 
deduction in computing the net income of the es¬ 
tate or trust the amount of the income of the estate 
of trust for its taxable year which is to be dis¬ 
tributed currently by the fiduciary to the bene¬ 
ficiaries, and the amount of the income collected 
by a guardian of an infant which is to be held or 
distributed as the court may direct, but the amount 
so allowed as a deduction shall be included in com¬ 
puting the net income of the beneficiaries whether 
distributed to them or not. Any amount allowed 
as a deduction under this paragraph shall not be 



allowed as a deduction under paragraph (3) in the 
same or any succeeding taxable year; 

(3) In the ease of income received by estates of 
deceased persons during the period of admiiiistra- 
tion or settlement of the estate, and in the case of 
income which, in the discretion of the fiduciary, 
may be either distributed to the beneficiary or 
accumulated, there shall be allowed as an additional 
deduction in computing the net income of the estate 
or trust the amount of the income of the estate or 
trust for its taxable year which is properly paid or 
credited during such year to any legatee, heir, or 
beneficiary, but the amount so allowed as a deduc¬ 
tion shall be included in computing the net income 
of the legatee, heir, or beneficiary. 

(c) For the purpose of the normal tax the estate 
or trust shall be allowed the same credit as is 
allowed to a single person under subdivision (c) of 
section 216, and, if no part of the income of the 
estate or trust is included in computing the net in¬ 
come of any legatee, heir, or beneficiary, then in 
addition the. same credits as are allowed by sub¬ 
divisions (a) and (b) of section 216. 

(d) If any part of the income of an estate or 
trust is included in computing the net income of any 
legatee, heir, or beneficiary, such legatee, heir, or 
beneficiary, shall, for the purpose of the normal 

tax, be allowed as credits, in addition to the credits 

1 

allowed to him under section 216, his proportionate 
share of such amounts specified in subdivisions (a) 
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and (b) of section 216 as are, under this section, 
required to be included in computing his net in¬ 
come. Any remaining portion of such amounts 
specified in subdivisions (a) and (b) of section 
216 shall, for the purpose of the normal tax, be 
allowed as credits to the estate or trust. 

(e) If the taxable year of a beneficiary is differ¬ 
ent from that of the estate or trust, the amount 
which he is required, under paragraph (2) of sub¬ 
division (b) of this section, to include in comput¬ 
ing his net income, shall be based upon the income 
of the estate or trust for its taxable year ending 
within his taxable year. 

[Subdivisions (f), (g) and (h) have no possible 
bearing upon the issues in this case] 

Revenue Act of 1928 (c. 852; 45 Stat. 791). 

[The portions of this act relating to income of 
trusts and estates (sections 161 to 164, inclusive) 
are substantially the same as those of section 219 
of the Acts of 1926 and 1924.] 

Revenue Act of 1928 (c. 852, 45 Stat. 791, 799): 

Sec. 23. Deductions from Gross Income. 

In computing net income there shall be allowed 
as deductions: 

********* 

(k) Depreciation. A reasonable allowance for 
the exhaustion, wear and tear of property used in 
the trade or business, including a reasonable allow¬ 
ance for obsolescence. In the case of property held 


by one person for life with remainder to another 
person, the deduction shall be computed as if the 
life tenant were the absolute owner of the property 
and shall be allowed to the life tenant. In the case 


of property held in trust the allowable deduction 
shall be apportioned between the income bene¬ 


ficiaries and the trustee in accordance with the 
pertinent provisions of the instrument creating the 


trust, or, in the absence of such provisions, on the 
basis of the trust income allocable to each. 


REGULATIONS OF THE TREASURY DEPARTMENT. 

Regulations 62 (1922 Edition) promulgated tmder 
Revenue Act of 1921 as approved by the Sec¬ 


retary of the Treasury February 15, 1922: 
Art. 345. Estates and Trusts Taxed to Bene¬ 


ficiaries.— In the case of (a) a trust the income 
of which is distributable periodically, (b) an or¬ 
dinary guardianship of a minor, and (c) an ^state 
of a decedent before final settlement as to ahy in¬ 
come properly paid or credited as such to a bene¬ 
ficiary, the income is taxable directly to the bene¬ 
ficiary or beneficiaries. Each such beneficiary must 
include in his return his distributive share of the 

net income, even though not yet paid him, but if 
his taxable year is different from that of the estate 
or trust, then he need only include in computing 
his net income his distributive share of the income 
of the estate or trust for its taxable year ending 
within his taxable year. The regulations governing 
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partnerships are generally applicable to such an 

estate or trust. See articles 331-335. 
********* 

Art. 347. Estates and Trusts with Income 
which is Distributed Periodically, and other 
Income. —In the case of an estate or trust, the 
income of which consists both of income to be dis¬ 
tributed to beneficiaries periodically and other in¬ 
come, the net income of the estate or trust shall be 
computed and a return thereof made by the fiduci¬ 
ary in accordance with section 219 (b) and the tax 
shall be imposed and paid by the fiduciary in ac¬ 
cordance with section 219 (c), except that there 
shall be allowed as an additional deduction in com¬ 
puting the net income of the estate or trust that 
part of its income of the class described in section 
219 (a) (4) which, pursuant to the will or trust 
deed, is distributable during its taxable year to the 
beneficiaries. Each of such beneficiaries shall in¬ 
clude, in computing his net income, that part of the 
income of the estate or trust which, pursuant to 
the instrument or order governing the distribution, 
is distributable to him during the taxable year . 
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OPINION OF THE UNITED STATES CIRCUIT COURT OF 
APPEALS FOR THE HIHTH CIRCUIT | 

i 


Commissioner of Internal Revenue, \ 

Petitioner, I 

vs - ( No. 6835. 

John Freuler, Administrator of the Estate [ [Jan. 9, 1933.] 

of Louise P. V. Whitcomb, l 

Respondent ) 

I 

I 

Upon Petition to Review the Decision of the 
United States Board of Tax Appeals. 


Before: Wilbur and Sawtelle, Circuit Judges, 
and Cavanah, District Judge. 

Cavanah, District Judge: 

This is an appeal taken by the Commissioner of 

I 

Internal Revenue to review a decision of the Board 
of Tax Appeal which held that there was ionlv a 

I 

deficiency of $95.61 in income tax to be p^id by 
respondent, administrator of the estate of Louise 
P. V. Whitcomb, deceased, for the fractional last 
year 1921. The amount of the tax involved was 
$723.60, of which respondent contested $675.77, 
which was sustained by the Board, leaving $627.99 
now in controversy. 

In 1889 A. C. Whitcomb died, leaving a will devis¬ 
ing his estate in trust to be paid to his widow, the 
decedent, one-third of the interest or income for life 
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and the other two-thirds parts to his two children 
with remainder over. There was a depreciation in 
the property of the estate and during the taxable 
fractional year 1921 one-third of this depreciation 
was $7167.19; however, during that fractional year 
the trustee under the will paid the decedent her 
share of the income without making any deduction 
for depreciation. The trustee divided the income 
of the estate among the heirs. Thereafter the resi¬ 
due legatees filed a petition in the Probate Court 
alleging that the payments so made were illegally 

made and that thev should have been reserved for 

«/ 

the purpose of taking care of the depreciation and 
depletion of the property. After a short period of 
time had elapsed from the time of the filing of the 
protests and the order of the State Court, an order 
was entered by the State Court directing that the 
money so distributed should be returned to the trus¬ 
tee. The beneficiaries who received the money gave 
their several promissory notes for their respective 
shares of the money, payable at the death of the 
daughter of the testator and without interest. When 
the respondent made an income tax return for this 
fractional year in the name of decedent he set forth 
decedent’s share of the net income after deducting 
the depreciation. 

The question involved is as to the effect of the will 
under the circumstances presented with relation to 
whether the trustee should maintain a depreciation 
reserve and the amount to be dispersed annually 



67 


should be the income of the trust computed 1 \>y tak¬ 
ing from the gross income the amount for deprecia¬ 
tion of the trust property ? Or in another Vay of 
stating it—whether the taxable status of the said 
income be retroactively changed by an order of the 
State Court in the settlement of the trustee’s ac¬ 
count some years later requiring the trustee to 
maintain such reserve, and the same to be deducted 
from the gross income of the estate. 

The will provided, among other things,— 

i 

“7th. I give to my hereinafter named Ex¬ 
ecutor, Jerome Lincoln of said San Frahcisco, 
all the rest of my property, real, personal or 
mixed, except what I may have in France, of 
every kind and nature and not hereinbefore 
disposed of, after the payment of my dej)ts, in 
Trust, nevertheless, to pay over to my said wife, 
Louise Palmyre Vion Whitcomb onekhird 
part of the interest thereon or income ^here¬ 
from, for and during her natural life, and the 
other two-thirds parts to my two children, 
born of her; one Adolph, born on or abojit the 
23rd day of February, 1880, and the other 
Charlotte Andree, born on or about the 4th 
day of December, 1882, with the reversion of 
remainder of the whole three-thirds parts to 
the descendants ‘per stirpes’ of the said two 
children, if any be alive at the time of the death 
of the said two children; and if none be alive 

' j 

at that time, to Harvard College, in conformity 
with the provisions, named or indicated in Sec¬ 
tion Six (6) of this will, having reference to 
said Harvard College.” 



It contained no directions in regard to the man¬ 
ner in which the income from the trust should be 
computed, accounts kept, or depreciations provided 
for. 

Distribution was made under and pursuant to 
the instrument creating the trust for a period of 
thirty-eight years, including the tax year involved. 
That instrument in law and in fact controlled the 
distribution of the trust income. 

In their returns of income the life beneficiaries 
under the will did not include the amounts paid to 
them by the trustee representing their proportion¬ 
ate share of the depreciation deducted on the fidu¬ 
ciary return of the trustee. The Commissioner, 
therefore, increased the income shown on the sev¬ 
eral returns by the proportionate share of the de¬ 
preciation and determined the deficiency in tax in 
question. 

The provisions of the statute which are pertinent 
are Sections 219 (d) of the Revenue Act of 1921; 
219 (b) (2) of the Revenue Act of 1924, and 219 
(b) (2) of the Revenue Act of 1926. 

1921 Act—Section 219 (d) : 

“* * * there shall be included in computing 
the net income of each beneficiary that part of 
the income of the estate or trust for its tax¬ 
able year which, pursuant to the instrument or 
order governing the distribution, is distribut¬ 
able to such beneficiary, whether distributed 
or not, or, if his taxable year is different from 
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that of the estate or trust, then there shall be 
included in computing his net income his dis¬ 
tributive share of the income of the estate or 
trust for its taxable year ending within the 
taxable year of the beneficiary.” 

1924 and 1926 Act—Section 219 (b) (2) j: 

“ There shall be allowed as an additional de¬ 
duction in computing the net income of the 
estate or trust the amount of the income of the 
estate or trust for its taxable year which is to 
be distributed currently by the fiduciary to the 
beneficiaries, and the amount of the income col¬ 
lected by a guardian of an infant which is to be 
held or distributed as the court may direct, but 
the amount so allowed as a deduction shall be 
included in computing the net income of the 
beneficiaries whether distributed to them or 
not.” 

i 

It is clear that Congress when enacting the sec¬ 
tions referred to intended to tax each yeai!* to the 
beneficiary of any trust the share of the trust in¬ 
come which was distributed to him in that year, and 
to tax to the trustee in his fiduciary capacity, any 
income which was not to be distributed. j 

There being no provision in the deed of trust or 
the federal or state statutes allowing to be deducted 
depreciation from the income of the trust estate, 
and the income in question representing deprecia¬ 
tion having been received by the beneficiary, ex¬ 
cepting the payment of $10,700 to the trustee by 
the estate of the respondent’s decedent, and the 
year in which it was made does not appear, the 
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principle then applicable is that where the bene¬ 
ficiaries receive the income, or in case they do not, 
the trust estate, is taxable upon the full amount of 
the income actually received during the year with¬ 
out deduction for depreciation sustained by the 
corpus of the trust. Codman v. Miles, 28 F. (2) 
823 (C., C. A. 4th); Kaufmann v. Commissioner, 44 
F. (2) 144 (C. C. A. 3rd); Hubbell v. Burnet, 46 
F. (2) 446 (C. C. A. 8th); Codman v. Commissioner, 
50 F. (2) 763 (C. C. A. 1st); Roxburghe v. Burnet, 
58 F. (2) 693 (App. D. C.); Baltzell v. Mitchell, 3 
F. (2) 428 (C. C. A. 1st). The loss then due to de¬ 
preciation under the record in the present case is 
borne by remaindermen in determining the tax. 

The respondent urges that as the orders of the 
Probate Court requiring the amounts of the de¬ 
preciation reserve so paid to respondent’s decedent 
be repaid to the trust estate, they are binding upon 
the Federal Courts in determining what are proper 
deductions to be made under the income law. In 
this connection we must not forget that we are now 
considering the application of a federal income tax¬ 
ing statute to the objections and rights of parties 
in a testamentary trust of real property and not 
the question of the construction of a state statute 
or rule of property rights by the highest Court of 
the state. We have here the consideration of orders 
of the Probate Court made after hearing objections 
of the remaindermen to the trustee’s account. The 
account covered the period from 1903 to 1928 and 
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was filed on September 5th, 1928. These orders were 
made on September 19, 1928, some six years after 
the taxable year 1921. During the years (L913 to 
1926, inclusive, respondent’s decedent and her es¬ 
tate received $151,554.63, which under the orders 
of the Probate Court was repayable to the trustee 
on account of depreciation reserve, and of this sum 
a payment of $10,700 was made to the trust by the 
estate of respondent’s decedent. No evidence ap- 

i 

pears throwing any light upon the year to which 
this payment is to be attributed. However, no or¬ 
ders of the Probate Court, the effect of which would 
relate to what are deductions to be allowed under 
the national income taxing law, are conclusive and 
binding on the Federal Courts when in considering 
a revenue act, and the duty of such Courts is io exer¬ 
cise its own independent judgment. 

In view of the conclusions thus reached the deci¬ 
sion of the Board of Tax Appeals is reversed. 

Reversed. 

(Endorsed:) Opinion. Filed January 9, 1933. 
Paul P. O’Brien, Clerk. 
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DISCUSSION OF THE CASE OF WHITCOM By. ‘BLAI'R. 
58 App. D. C. 104 (DECIDED BY THE COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA, APRIL 2, 1928). 


The whole argument of the Commissioner in the 
instant case seems to be predicated upon the as¬ 
sumption that the foundation of the decision of this 
Court in the above entitled case is that: 

The life beneficiary is taxable upon the full 
amount of income actually received by or dis¬ 
tributable to him during the year without de¬ 
duction for depreciation sustained by the 
corpus of the trust. (Brief, p. 26.) 

His brief in this case also asserts: 

This Court held that the present respondent 
was taxable upon the full amount of distribu¬ 
tions actually received by her without deduc¬ 
tion on account of depreciation sustained by 
the corpus of the trust property, (p. 24.) 

The respondent taxpayer insists, however, that 
this Court did not construe the statute as the Com¬ 
missioner here argues, and that an examination 
of the opinion of the Court and the record in that 
case discloses that everyone, including this Court, 
assumed that the construction of the statute which 
we now urge was correct. The statute there con¬ 
strued was Section 219 of the Revenue Act of 1918, 
whereas later Acts are involved here. But as the 
Commissioner stated in his brief filed in the pre¬ 
vious case in this Court (p. 23) : 
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The meaning of Section 219 of the Revenue 
Act of 1918, which provides that the beneficiary 
should be taxed upon his “distributive share” 
of the “net income” of the trust is no different 
in substance from that of Section 219 j of the 
Revenue Act of 1921. The later Act inerely 
provided in somewhat more explicit terms 
what is meant in the earlier Act by thp term 
“distributive share”. 

In the previous case the taxpayer did not con¬ 
tend that the full amounts which she had received 
were not properly distributable to her. She then 
assumed, as did the Commissioner, the Board and 
this Court, that everything which she had received 
was properly distributable to her under the Calif¬ 
ornia law. The contentions of the taxpayer in that 
case were that the sum in dispute, which was paid 
her, was “a return of capital”, and consequently, 
even though properly distributable to her, it was 
not “taxable income”, and that the words “distrib¬ 
utive share” in the statute should be construed as 
contemplating a deduction for depreciation in the 
case of a life tenant under a trust. The Commis¬ 
sioner’s brief in that case asserted that the theory 
of the taxpayer was: I 

that the distributive share of the life benefi¬ 
ciary is computed by taking simply an aliquot 
part of the net income of the trust as a whole, 
(p. 19.) 

The whole argument of the Commissioner in the 
previous case was that all amounts which a life 
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beneficiary rightfully receives are taxable. In his 
answer filed in the Board in the previous case, 
under the heading “Propositions of Law”, he as¬ 
serted : 

(1) Under the Revenue Act of 1918 the 
beneficiary of a trust is required to include in 
his return and is taxable upon the entire 
amount of the income of such trust which 
under the terms of the trust and the laws of 
the state governing the same is distributable to 
such beneficiary during the taxable year (R. 
16 of No. 4592.) 

And point III of his brief in this Court was 
headed: 

The “distributive share” of the appellant 
in the income of the trust estate, within the 
meaning of the statute, was the income actually 
distributable to the appellant under the provi¬ 
sions of the will. (p. 13.) 

His brief alluded to Section 219 of the Revenue Act 
of 1921 (which is involved in the instant case), and 
asserted that it 

provided in express terms that the income 
which should be taxable to the beneficiary of a 
trust should be the portion of the income of the 
trust “which, pursuant to the instrument or 
order governing the distribution, is distribut¬ 
able to such beneficiary” The language of this 
section is so explicit that there can be no doubt 
that the taxable income of the beneficiary is 
the portion of the income of the trust actually 
distributable to him. (p. 23.) 
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And again on page 26, the brief of the Commis¬ 
sioner asserted that his contention was: 

I 

What is taxed ... is the income distribut¬ 
able to the appellant under the will. 

I 

The Commissioner in that case, moreover, re¬ 
garded it as necessary to establish the proposition 
that the amount in question was properly distribut¬ 
able to the taxpayer. Thus point II of his brief 
was headed: | 

I 

The “interest or income” of the trust qstate 
distributable to the appellant under thd pro¬ 
visions of the will was not diminished by any 
loss or depreciation upon the capital assets of 
the trust estate, (p. 8.) | 

Under this heading the brief argued that tinder 

i 

the Rulings of the Bureau of Internal Revenue and 

under the general rules of law pertainihg to 
the relative interests of life tenants apd re¬ 
maindermen, the former do not share in gains 
and do not suffer losses incident to the capital 
or corpus of the estate, except where thd pro¬ 
visions of the will or trust expressly provide 
to the contrary, (p. 9.) 

And he buttressed his argument on this poiht by 
the following assertions, which were entirely accu¬ 
rate : 

The appellant [i.e., the taxpayer] has not con¬ 
tended that the proper construction of the will 
in question is not in accordance with the gen¬ 
eral rules which are mentioned above. (p.j 12.) 
***** 


Neither in the record before the Board of Tax 
Appeals nor in the brief of the appellant ap¬ 
pears any evidence or any contention that the 
proper construction of the will in question is 
not in accordance with the general rules above 
mentioned, (p. 13.) 

In that brief the Commissioner, moreover, as¬ 
sumed the very point which we are now making, 
but which he now controverts, that the determina¬ 
tion of what was properly distributable would be 
determined by the state law. Thus it asserted: 

The Revenue Act in question, however, does 
not purport to provide rules of construction 
of wills or instruments of trust. The relative 
interests of life tenants and remaindermen in 
the trust estate are properly governed by the 
terms of the will or trust and the state law 
governing the construction of such will of 
trust, (pp. 20-21.) 

The Commissioner’s brief in that case relied up¬ 
on Article 347 of the Regulations, as amended by 
Treasury Decision 2987. It is significant that that 
article contained the following language: 

The gain and loss on the sale of capital assets 
will be considered capital items affecting the 
corpus only, and the items of depreciation will 
not affect the amount to be distributed, there 
being no rule of State law or provision of the 
trust requiring this deduction from distribut¬ 
able income . (p. 36 of brief.) 
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i 

It is clear that this last clause must be interpreted 
as meaning 

if there is no rule of state law or provision of 
the trust requiring this deduction from dis¬ 
tributable income. 

Obviously the regulations did not purport to say 
that there could be no provision of a trust or no 
rule of state law requiring such a deduction. In 
this connection the following language of th^ opin¬ 
ion of the Board in the prior case (Whitcomb v. 
Blair, 4 B.T.A. 80, 85, 86) is pertinent: | 

It is the share to which he is entitled of the 

i 

ordinary net income of the estate, that income 

which under the will or trust instrunfent or 

under the laws of the jurisdiction under which 

the estate or trust is being administered, is 

ordinarily distributable to life tenant^. (R. 

24 in No. 4592.) 

***** 

Taxpayer also points out the identical lan¬ 
guage between Sections 218 and 219, vfherein 
“distributive share” of partners is contrasted 
with “distributive share” in the case of trusts. 
There again the question is one of fac\ as to 
what the distributive share is. (R. 26 in No. 
4592.) i 

In the light of these contentions, the previous 
opinion of this Court in this case seems to us to 
afford no support to the contentions of the Com¬ 
missioner in the instant case, but rather to support 
our contention. As the opinion says (58 App. D.C. 
104, 105), the taxpayer contended 
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the amount to be taxed to her is her distributive 
share of the net income of the trust estate as 
computed and shown by the trustee’s return, 
and no more, and that distributions from a 
depreciation reserve, being distributions of 
capital, do not constitute taxable income, and 
accordingly that the distribution to appellant 
of her share of the depreciation fund is not to 
be treated as taxable income in her hands, (p. 
105.) 

This Court went on to say: 

We think the Board’s decision is right. The 
appellant as life tenant in the trust estate was 
entitled to receive the full one-ninth of the in¬ 
come therefrom, without regard to exhaustion 
or wear and tear of the corpus of the estate, 
and that is what appellant actually received 
from the trustee as her distributive share of 
the income. The trustee was not entitled to 
withhold any part of her share of the income 
of the trust estate in order to make good the 
exhaustion or wear and tear of the capital 
assets of the estate; nor did the trustee in fact 
do so. Capital losses in such cases fall upon 
the reversioners or remaindermen, and not up¬ 
on the life tenant. Therefore the payment 
made by the trustee to appellant was in fact 
and law the distributive share of the income to 
which she was entitled as life tenant, and con¬ 
sisted in no part of capital depreciation re¬ 
stored to her. It was therefore taxable in her 
hands, (p. 105.) 

In the light of the admissions and contentions 
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which were then made, these conclusions were per¬ 
fectly natural. The Commissioner contended that 
the life tenant was entitled to receive the sum in 
question. The taxpayer did not contest this. There 
was no evidence or argument tending to show that 
the California law was not in accordance with what 
seems to be the law of some other jurisdictions. 
Under these circumstances it was inevitable that 
this Court should assume that the life tenant was 
entitled to the sum in question. Its decision, more¬ 
over, naturally follows its previous decision in 
American Security & Trust Co. v. Payne, 3^ App. 
D. C. 178, which held that where bond,^ had 
been bought at a premium by a trustee, the trustee 
may not withhold from the interest currently dis¬ 
tributable to the life tenant any amounts to ^mor¬ 
tize the premium. That holding, however, is di- 

i 

rectly contrary to the holding of the Supreme Court 
of California in In re Gartenlaub, 185 Cal. 648, 
which ease was not then called to the attention of 
this Court. (For extracts from the opinion of this 
case see pages 48 to 49 of our brief.) 

The following conclusions appear from the above 
discussion: 

(1) In the previous case both the Commissioner 
and taxpayer, as well as the Board and this Court, 
assumed that the statute must be construed as tax¬ 
ing no more than amounts which were properly dis¬ 
tributable to the taxpayer. 

(2) No question was raised by anyone as to 
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whether the amount which is now in question was 
properly distributable. 

(3) It was not disputed that the question as to 
what was properly distributable was a question to 
be determined by the state law. 
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reply brief for the petitioner 

The briefs filed on behalf of the respondent have 
served to bring to a focus the conflicting contentions 
of the parties. We have no intention of again pre¬ 
senting the views set forth in the petitioner’s prin¬ 
cipal brief but merely desire to recapitulate them in 
the light of the respondent’s brief. It will be neces¬ 
sary to submit a short reply to the separate brief 
filed by the respondent in No. 5665 and the appeals 
controlled thereby. This brief is filed in pursuance 
of leave granted at the bar of the Court on March. 
10, 1933, the typed copies to be replaced by the 
usual printed briefs. 
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The piincipal brief for the petitioner was prepared 
in December, 1932. At that time the Circuit Court 
of Appeals for the Ninth Circuit had not yet handed 
down its decision in Commissioner v. Frenter, 62 F. 
(2d) 733. That case involved appeals in 3 of the 15 
consolidated cases decided by the Board of Tax 
Appeals, the remaining 12 of wdiich are presently in 
issue. The Circuit Court of Appeals reversed the 
Board of Tax Appeals in the Freuler case, the facts in 
which were practically identical with those in No. 
5664, this Court, and allied cases. In one respect, 
to be pointed out hereinafter, the facts in the Freuler 
case were less favorable to the Government than the 
facts in the cases now under consideration. While 
the decision in Commissioner v. Freuler is obviously 
not controlling, we submit that it is entitled to 
respectful consideration as the expression of a court 
of coordinate jurisdiction in a companion case. 

In the petitioner’s principal brief the Government 
adopted the initial position that the distributions 
during the taxable period constituted income in their 
entirety when received, under authority of the deci¬ 
sion of this Court in Whitcomb v. Blair, 25 F. (2d) 528, 

* •. .. * 

.and a number of cases to similar effect which are cited 
and discussed at pages 24-26 of the principal brief. 

The respondent urges (Br. 48) that none of the vari¬ 
ous cases in line with Whitcomb v. Blair, supra, was 
dependent upon the law of California; that the law of 
that State required the decision of the probate court, 
which necessarily controls the decision of this Court. 
J3he does not venture to suggest the existence of a rule 
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of property, but in support of the above proposition 
cites Estate of Gartenlaub , 185 Cal. 648, similarly relied 
upon by the taxpayer in the case of Commissioner v. 
Freuler , supra. The Gartenlaub decision announced 
the rule that the trustee is required to set aside from 
. income amounts adequate to amortize the premiums 
paid on the purchase of bonds. The respondent in 
effect urges that this case—the only decision of a Cali¬ 
fornia court cited by her—establishes that the distri¬ 
butions made by the trustee in this case were illegal 
when made. This conclusion we seriously question. _ 
The duty of the trustee in respect of a premium 
upon bonds purchased, as between the conflicting,, 
rights of life tenants and remaindermen, presents a 
question concerning which there has been consider¬ 
able judicial controversy even within particular 
jurisdictions. Thus, in New England Trust Co. v. 
Eaton , 140 Mass. 532, 4 N. E. 69, cited by respondent 
(Br. 49), Chief Justice Morton and Justices Allen and 
Holmes expressed vigorous dissent. The decision 
was contrary to an earlier case, Hemenway v. Hemen- 
way , 134 Mass. 446, which was not in terms over¬ 
ruled by the later case. 1 We subscribe to the criterion 
invoked by this Court, speaking through Mr. Justice 
Van Orsdel, in American Security & T. Co. v. Payne , 
33 App. D. C. 178,187: j 

The controlling circumstances upon which 
our decision must rest in this case, without 

—— i 

1 See Perry on Trusts, 7th Ed., Vol. II, pp. 931^-933. and 
footnotes; Annotation to Higgins v. Beck , 116 Me. 127, 
100 Atl. 553, at 4 A. L. R. 1249; In re Thomas’s Estate , 179 
N. Y. S. 559, 109 N. Y. Misc. Rep. 523. 
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announcing any fixed rule, is this manifest 
intention of the testator. This seems to be the 
point on which the decisions of the courts in 
similar cases turn. Each case must neces¬ 
sarily depend upon its own facts. 

In the cited case this Court held that the trustee had 
no right to make deductions from distributive income 

\ 

for amortization of a premium on bonds. 2 

Conceding for the purpose of argument that the 
decision of the California court in Estate of Gartenlavb , 
supra, accurately reflects the State law upon the issues 
there involved, we are unable to agree that its prin¬ 
ciples would control the question here presented. A 
fiduciary who purchases bonds at a premium is taking 
a loss which might very well be avoided. In such 
cases a number of courts have required such a fidu¬ 
ciary to set up a reserve which will compensate the 
remainderman for the loss of his capital. Thus 
equality is preserved and the life tenant is not per¬ 
mitted to profit by using up the corpus which belongs 
to someone else. Unlike that situation, a loss from 
depreciation is unavoidable and not due to any act of 
the fiduciary or the life tenant. The remainder is not 
despoiled because all that the donor has given him is 
the property in its then depreciated state at the time 
his remainder falls in. There is no reason in such a 
case why a reserve should be built up from the income 
belonging to the life tenant for that would be to allow 
the remainderman to profit at the expense of the life 
tenant. 


2 Compare Gay v. Focke, 291 Fed. 721 (C. C. A. 9th) 
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Whether depreciation shall be borne by a life tenant 
or a remainderman is primarily a question of the 
construction of the instrument creating the trust. If 
it appears therefrom that the testator desired the pro- 
visions made for life tenants to continue undiminished 
his wish should be respected. In this case the tes¬ 
tator may have been fully as desirous that the income 
of those he made his life beneficiaries—who were 
unquestionably closest to him in point of family 
ties—should be maintained so that the corpus should 
be unimpaired. Certainly there is nothing in the will 
to indicate a contrary intent. Practically, there seems 
to have been such a community of interest that it 
would be a matter of indifference either way. This is 
emphasized by the two remaindermen accenting their 
own promise to pay themselves nearly one-half of the 
money alleged to have been unlawfully distributed to 
their mother and the other life beneficiaries during 
the income-tax years. 3 

By no possible stretch of the imagination can it 
be assumed that the testator in this case intended 
the creation of a reserve on account of depreciation. 
When the trust was created and first began to 
function it was composed of stocks, bonds, ind other 
property not subject to depreciation. [There is 
nothing in the will which even suggests that the 
testator contemplated the conversion of the property 
into improved real estate. (R. 34^36.) 

The trustee of an express trust in California 
derives his power from the instrument creating the 


3 See Record 62-63. 
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trust, and the same document furnishes the measure 
of his obligations. Ainsa v. American Mercantile 
Trust Co., 174 Cal. 504, 163 Pac. 898. “The direc¬ 
tions contained within the trust agreement are the 
sole guide to the conduct of the trustee. It is to the 
trust agreement and to that only to which he must 
look for his orders and which orders, in the absence 
of conferred discretionary powers, he must strictly 
follow without question or hesitation.” Bryson v. 
Bryson , 62 Cal. App. 170, 175, 216 Pac. 391. The 
principle that the intention of the testator is the 
controlling element has in California been reduced 
to statute, the probate code providing in Section 101 
,(Deering Code of Civil Procedure and Probate Code, 
1931): 

A will is to be construed according to the 
intention of the testator. Where his inten¬ 
tion can not have effect to its full extent, it 
must have effect so far as possible. 

A later article, Section 163, subordinates the pro¬ 
visions of the Code itself to the testator’s express 
intention. When the trustee entered upon the per¬ 
formance of the duties under the will of A. C. Whit¬ 
comb, deceased, he was directed by the instrument 
after payment of the testator’s debts (R. 35): 

* * * to pay over to my said wife, Louise 
Palmyra Vion Whitcomb one-third part of the 
interest thereof or income therefrom, for and 
during her natural life, and the other two- 
thirds parts to my two children, bom of her: 
one Adolph * * * and the other Charlotte 




Andree * * * with the reversion or re¬ 

mainder of the whole three thirds | parts to 
the descendants “per stirpes” of the said two 
children, if any be alive at the time of the 
death of the said two children: * *! *. 

The same language was repeated in the Decree of Dis¬ 
tribution (R. 44r-45), and it furnished “the sole guide 
to the conduct of the trustees.” (Italics supplied.) 
Bryson v. Bryson , supra , p. 175. For thirty years 
prior to the taxable period, distribution of the undimin¬ 
ished shares was made to the several beneficiaries 
pursuant to this direction and no question wfas raised 
by life beneficiaries or remaindermen or any one in 
their behalf. 4 For seven years more, distribution was 
made without any reference to a reserve for deprecia¬ 
tion, and then, within a few months after the adverse 
decision of this Court in Whitcomb v. Blair , supra^, the 
steps were taken which led to the entry of thk probate 
court orders on September 19,1928. If any case ever 
called for the application of the principle that the 
uniform course of treatment of a given instrument or 
transaction by the parties interested is entitled to 
weight in construing the instrument or transaction, 
this is that case. 

We confidently submit that there can be no ques¬ 
tion of the status of the distributions when niiade, and 

that the real issue is as to the taxable character of the 
- 1 - 

4 In In re Leupp , 108 N. J. Eq. 49, 153 -Atl. 8^2, a bene¬ 
ficiary who for sixteen years accepted without objection his 
share of trust income and the beneficiary’s administratrix 
were held estopped from questioning the basis of the dis¬ 
tribution. 



distributions as affected by the entry of the state 
probate court orders some years later. 

In our opening brief we took the position that the 
taxable status of income actually distributed and 
received pursuant to the terms of the testamentary 
trust was not affected by the decree of a state probate 
court entered years after the taxable period in a 
friendly settlement of the trustee’s account, purport¬ 
ing to restore to the trustee portions of the income dis¬ 
tributed during the income-tax years with respect to 
the depreciation of the corpus. We believe this posi¬ 
tion to be sound for two reasons, each of which will be 
briefly discussed hereinafter. 

The Supreme Court of the United States has held 
in certain decisions referred to in the petitioner’s 
principal brief, that in the absence of an established 
state rule of property the Federal courts will adopt 
their own interpretation of the law applicable to a 
given case notwithstanding the courts of the state 
may have adopted a contrary interpretation after the 
rights of the parties accrued. This principle is exem¬ 
plified by such decisions as Burgess v. Seligman , 107 
TJ. S. 20; Barber v. Pittsburgh &c. Railway , 166 U. S. 
83; and Kuhn v. Fairmont Coal Co ., 215 U. S. 349. 5 
In the two cases first cited, the Supreme Court applied 
the principle in the same proceeding in which the state 
court bad acted. In the case last cited the Supreme 
Court assumed the right to interpret a deed of 
mineral lands notwithstanding the highest state court 

*See the discussion of these cases in the principal brief 
(pp. 31-34). 
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had already passed upon a similar case between other 
parties involving the construction of an identical 
granting clause in another deed. 

The respondent seeks to escape the force of these 
decisions by citing (Br. 11, 31) Uterhart v.j United 
States , 240 U. S. 598, which was relied upon by the 


majority members of the Board of Tax Appeals. 
We have already pointed out in our principal brief 
(p. 30) the reason why this decision is not applicable. 
In the Uterhart case there had been a decision by the 
state court as to the meaning and effect of certain 
provisions in a will at the time of probate. It was 
just as if in the present case the decree of distribution 
had contained language interpreting the testamentary 
trust as the respondent here contends it should have 
been construed. We do. not question the soundness 
of the Uterhart decision, but it seems very evident to 
us that it is inapplicable to the present case. ! 

Even if our position set forth in the preceding 
paragraphs were unsound, which we concede solely 
for the purpose of argument, nevertheless we con¬ 
fidently maintain that a decision of a state court 
in order to be binding would have to represent the 
considered judgment of the court based upon a 
real controversy. The respondent objects (Br. 44) 
to our statement that “the orders of the jProbate 
Court were foF all practical purposes consent der 


erees.” Let us briefly examine the facts! which 


led up to the entry of those orders. 

The deficiency, against the respondent, Marguerite. 
T. Whitcomb, was asserted on March 23, 1926k 
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(R. 4.) At that time the taxable status of the re¬ 
spondent’s distributions in prior years was evidently 
pending in the Board of Tax Appeals, inasmuch as the 

r . ^ * v 

decisions of the Board in the earlier cases 6 were 
entered on April 23, 1926, and on October 27, 19261 
An appeal was prosecuted to this Court from the 
adverse decision of the Board of Tax Appeals result^ 
ing in the decision in Whitcomb v. Blair , supra , which 
was entered on April 2,1928. It then became evident 
that the respondent would be subjected to taxation 
upon the distributions made during 1921 and sub¬ 
sequent years upon the authority of the decision of 
this Court relating to prior years. On September 5, 
1928, approximately five months after the decision 
of this Court in Whitcomb v. Blair , the trustee filed 
an account—the first one in 25 years. Two days later 
objections were filed on behalf of the two remainder- 

V i 

men residing'in France. Those objections were con¬ 
fined to the years 1913 to 1927, the income tax years. 7 
If it w as unlawful for the trustee to distribute the full 
amounts of accruing income without reference to depre¬ 
ciation in 1913, it was equally unlawful in 1912. An 
answer to the objections was filed some two days after 

their filing and the original and amended orders set- 

»• • - 

tling the account were both entered exactly two weeks 

8 Louise P. V. Whitcomb v. Commissioner , 4 B. T. A. 80; 
Marguerite T. Whitcomb v. Commissioner, 5 B. T. A. 191. 

. 7 The suggestion of the respondent (Br. 46-47) that there 
was no depreciation prior to 1913 is at variance with the 
evidence produced by the respondent’s own witnesses. In 
our principal brief (pp. 23-24) we have shown that there were 
substantial amounts invested in depreciable property at and 
prior to 1913. 
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after the account was filed. The first order directed 
payment to be made by notes payable without inter¬ 
est at the termination of the trust to the order of the 
remaindermen as they might be determined at the 
time of the termination of the trust. (R. 60.) Al¬ 
though this specific direction was not incorporated 
in the amended order its terms were followed, as the 
notes reproduced at pages 62-63 of the record dis¬ 
closed. A gesture of compliance with the court order 
was made in the case of the Estate of Louise P. V. 
Whitcomb, the testator’s widow, which paid $10,700 
out of an entire sum due under the court orders of 
$151,554.63. 8 Not one of the other beneficiaries haa 
made any payment other than the giving of these 
peculiar notes. Approximately half of the entire face 
amounts of these notes represents the joint ^obliga¬ 
tion” of the Countess Charlotte Andree Whitcomb 
Lepic and her two children, who were remaindermen 
and not life beneficiaries. The trust terminatjed with 
the death of the Countess Charlotte, so that the obli¬ 
gation upon her should not prove particularly bur¬ 
densome. Inasmuch as her children presumably re¬ 
ceived none of the life income, it is difficult t<|> see on 
what theory they are included in a joint note for the 
payment of more than $300,000 of it. 

We respectfully insist that almost every dietail of 
the entire picture points to but one conclusion, 
namely, that the entire proceeding in the state pro- 

8 The full amount of the distribution to her estate was held 
taxable in Commissioner v. Frevler, 62 F. (2d) 733 (C. C. A.. 
9th). j 
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bate court was dictated by one purpose, namely, to 
avoid the affect of the decision of this Court in Whit¬ 
comb v. Blair , supra . This, we submit, can not be 
done, particularly so in view of the fact that the 
rights of the Government to tax attached years earlier 
and the actual deficiency had been asserted more than 
two years prior to the proceeding in the state court. 

The respondent questions the authority of certain 
eases upon which we rely, particularly Ford v. Com¬ 
missioner, 51 F. (2d) 206 (C. C. A. 6th), 9 on the ground 
that they do not involve Section 219 of the Revenue 
Act of 1921, c. 136, 42 Stat. 227. This objection 
eould be made with equal propriety to most, if not 
all, of the cases upon which the respondent relies. 
It is certainly true of McCaughn v. Girard Trust Co ., 
19 F. (2d) 218 (C. C. A. 3d), particularly stressed by 
the respondent (Br. 39-41). That case arose under 
Section 2 of the Revenue Act of 1916, c. 463, 39 Stat. 
756, as amended by Section 1200 of the Revenue Act 
of 1917, c. 63, 40 Stat. 300. We frankly concede 
that the decision is not favorable to our position. 
The proceeding there was a suit for refund of taxes 
paid upon property held by a trustee for accumula¬ 
tion. It was subsequently held by a court of com¬ 
petent jurisdiction that the will was invalid and a 
nullity in so far as the accumulation provisions were 
concerned, and that the testator died inestate with 
respect to the residue. Under this decision the tax 
was leviable against the heirs at law and the Circuit 

9 Respondent's brief, p. 32. 
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Court of Appeals held the tax statutes related back to 
the date of the testator’s death for the purpose of 
fixing the rate. Obviously the distribution under an 
invalid will would pass no sort of title. Whatever 
similarity there may be from a strictly legal stand¬ 
point, from a practical standpoint the position of the 
Government was quite different there from here. 
Under the decision in Lewis v. Reynolds , 284 U. S. 281,. 
the Government was protected in the Girard Trust 
Company case and might have set off taxes actually 
due against the amount of the refund claimed (the 
trustee and executor were one), notwithstanding the 
statute had run. It will be seen that there is a mani¬ 
fest difference in practical operation between the 
petition for redetermination and a suit for refund of 
taxes paid. 

i 

We respectfully submit that the decisions in Ford 
v. Commissioner , supra , and in Fidelity & Columbia 
Trust Co . v. Lucas , 52 F. (2d) 298 (W. D. Ky.), which 
have been cited and discussed in the principal brief 

I 

(pp. 36-39, 41), are much closer in principle to the 
present case than any of the decisions relied upon by 
the respondent. j 

The respondent suggests (Br. 22) that the construc¬ 
tion for which we contend, namely, that the bene¬ 
ficiary is taxable upon the entire amount of income 
actually received by or distributable to him during 
the year would “lead to curious results.” She points 
out that under such a construction if a trustee errone¬ 
ously distributed income, he himself would have to 
pay a tax on it as well as the recipient. Whatever 



truth there may be in this essertion, it has no present 
application, for here the trustee claimed and secured 
deductions for depreciation throughout the taxable 
years. 

In any event, it is, perhaps, a matter of viewpoint. 
If the respondent prevails, the income attributable to 
the depreciation reserve passes tax free inasmuch as 
the trustee undeniably secured the benefit of the 
deduction on account thereof. To our minds a course 
of reasoning which thus penalizes the Government, 
admittedly guilty of no error, is far less curious than 
one which may under some hypothetical circum¬ 
stances not presented by the present record require 
a trustee who has made an error to respond in taxes. 

^ Iq conclusion we desire to urge with all possible 

, V. ■ 7 **’ ^ V ■ 4 * * 

'^mphasis that the practical results of the construction 
adopted by the majority of the Board of Tax Appeals 
are particularly unfortunate from the standpoint of 
Federal revenues; that they are out of harmony with 
principles ingrained in the administration of the tax¬ 
ing statutes and that they do not have the support of 
the weight of authority. An individual who receives 
and treats money as income to him as of the time of 
its receipt should not be permitted to escape taxation 
thereon by virtue of subsequent events which, how¬ 
ever, do not deprive him of the money. 

Respectfully submitted. 

J. Louis Monarch, 

Wm. Cutler Thompson, 

Special Assistants to the Attorney General. 

March, 1933. 
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